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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official] publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federa! Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1987 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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Agricultural Marketing Agreement Act, 1937 


NATIONAL DAIRY PRODUCTS CORPORATION. AMA Docket 
No. M 4-5. Withdrawal of petition ....................cccceee 1361 


(No. 12,120) 


In re NATIONAL DAIRY PRODUCTS CORPORATION. AMA Docket No. 
M 4-5. Decided November 27, 1968. 


Withdrawal of petition 
Decision by Thomas J. Flavin, Judicial Officer 


WITHDRAWAL OF PETITION 


Petitioner has filed a request to withdraw with prejudice its 
petition in this proceeding under section 8c(15) (A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seqg.). Respondent interposes no 
objection to the request. Accordingly, the petition is considered 
withdrawn with prejudice. 
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Commodity Exchange Act 


GERBER, ARTHUR, and GERBER INVESTMENT CO., INC. 
CEA Docket No. 150. Segregation—Failure to 
produce records—Jurisdiction—Denial of trading 
privileges—Revocation of registration 


Adequacy of sanctions—Complainant’s petition for 
reconsideration denied 


(No. 12,121) 


In re ARTHUR GERBER and GERBER INVESTMENT Co., INC. CEA 
Docket No. 150. Decided November 5, 1968. 


Segregation—Misuse of funds—Failure to produce records—Jurisdiction— 
Denial of trading privileges—Revocation of registration 


Respondents are found to have operated as a “futures commission mer- 
chant” as defined in the act and to have violated the act and regula- 
tions thereunder by failing to segregate customers’ funds, failing to 
keep required records, depositing customers’ funds in a general bank 
account, drawing on such bank account for unauthorized purposes, and 
refusing to produce records required to be kept available for inspection, 
for which violations the registration of respondent corporation as a 
futures commission merchant is revoked and all contract markets shall 
refuse all trading privileges to both respondents for a period of 6 
months. 


Earl L. Saunders for Commodity Exchange Authority. 
Respondents pro se. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. 1 et seq.) instituted by a complaint filed December 21, 1967, 
by the Under Secretary of Agriculture. The respondents, a corpo- 
ration registered under the act as a futures commission merchant 
and its sole officer and director and major stockholder, were 
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charged, in part, with failing to segregate customers’ funds and 
failing to keep required records in violation of the act and the 
regulations issued thereunder. In an amended complaint filed 
January 4, 1968, by an Assistant Secretary, an additional charge 
was made that respondents had refused, and continue to refuse, 
to produce records required by the act and the regulations to be 
kept available for inspection. 


Respondents filed an answer January 11, 1968, denying that 
respondent corporation is subject to the act as a futures commis- 
sion merchant although it is so registered and, in effect, denying 
or explaining the violations of the act charged in the complaint. 
An oral hearing was held in Chicago, Illinois, February 7, 1968, 
before Jack W. Bain, Hearing Examiner, Office of Hearing Exam- 
iners, United States Department of Agriculture. At the hearing, 
complainant was represented by Earl L. Saunders, Office of the 
General Counsel, United States Department of Agriculture, and 
respondent Arthur Gerber appeared and testified on behalf of 
himself and respondent corporation. After the hearing, the parties 
filed briefs. On July 18, 1968, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and recom- 
mending that respondents be found to have violated the act as 
charged, that the registration of respondent corporation as a 
futures commission merchant under the act be revoked and that 
all contract markets be ordered to refuse all trading privileges to 
respondents for a period of three years. Respondents filed excep- 
tions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent Gerber Investment Co., Inc. is a corporation 
organized and existing under the law of the State of Illinois whose 
address during the period involved herein was 230 North Michigan 
Avenue, Chicago, Illinois. This respondent was organized in May 
1966, is registered as a futures commission merchant under the 
act and has been so registered continuously since November 29, 
1967. 


2. Respondent Arthur Gerber is an individual whose business 
address during the period involved herein was 230 North Michigan 
Avenue, Chicago, Illinois. This respondent organized respondent 
corporation and is now, and has been at all times since the incep- 
tion of such corporation, its president and sole officer and director 
and the owner of more than 92 percent of its capital stock with 
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the remainder of such stock being equally held by respondent 
Gerber’s daughter and sister-in-law. At all times material herein, 
Arthur Gerber was in complete control of the corporation, initi- 
ated and carried out its acts, dealings, and transactions, and used 
it merely as a business conduit through which he did business. 
During the years 1960 through 1964, Arthur Gerber was a member 
of a partnership doing business as Arthur Gerber and Company, 
which was registered as and engaged in the business of a futures 
commission merchant under the act. 


8. From on or about May 19, 1967 through December 8, 1967, 
Arthur Gerber engaged in soliciting and accepting discretionary 
orders from individual customers for the purchase and sale of 
Maine Irish potato futures on the New York Mercantile Exchange, 
a duly designated contract market under the act, and in connection 
therewith accepted money from each customer to margin the 
trades to be made for the customer’s account. Each such order was 
in the form of a written trading authorization, which was address- 
ed to “Gerber Investment Company, Inc. Attention: Mr. Gerber”, 
was signed by the customer, and read as follows: 


We have, and will, at our discretion, deposit funds in various 


amounts with Gerber Investment Company, Inc. with the 
definite understanding that they are to be used only for in- 
vestment in trading in Maine Potato Futures, which trading 
shall be handled at the sole discretion of Arthur Gerber, 
President, of Gerber Investment Company, Inc. 


4, In soliciting such trading authorizations, Arthur Gerber 
mailed “market letters”, which he composed, to persons whose 
names he selected at random from the telephone book. Each “mar- 
ket letter” was typewritten on the letterhead of “Arthur Gerber 
Foods Company, Division of Gerber Investment Co., Inc.’’, bore 
the heading, “The Potato Picture”, and was signed, “Gerber In- 
vestment Co., Inc., By: Arthur Gerber”. 


5. During the period specified in Finding of Fact 3, and acting 
pursuant to the authorizations set forth therein, Arthur Gerber 
traded in his discretion for the accounts of individual customers 
in May 1968 Maine potato futures on the New York Mercantile 
Exchange. Gerber so traded through an omnibus account, that is, 
an account carried by one futures commission merchant with an- 
other in which the transactions of two or more persons are com- 
bined rather than designated separately. The account was carried 
in the name of respondent corporation with F. J. Reardon, Inc., a 
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registered futures commission merchant and a clearing member of 
the New York Mercantile Exchange. F. J. Reardon, Inc. rendered 
to Arthur Gerber all confirmations and statements it prepared in 
connection with the trades in such account. Respondents did not 
identify such omnibus account to Reardon as an account for cus- 
tomers. Arthur Gerber prepared and rendered to each of his cus- 
tomers confirmations and purchase and sale statements relating to 
the trades made for the customer’s account. All brokerage and 
clearing fees incurred in connection with each transaction were 
paid by the customer for whose account the transaction was made. 
For his services, Gerber received from each customer a commis- 
sion of $7.00 for each transaction made for such customer’s ac- 
count. 


6. At no time during the period here involved did respondents 
segregate or account separately for the funds of customers held by 
respondents. Nor did respondents make any computation or record 
of the amount of money required to be held in segregated account 
in order to pay the credits and equities due their customers. Arthur 
Gerber deposited all customers’ funds received by the respondents 
in his personal bank account carried in the name of the respondent 
corporation and drew on such account and used the customers’ 
funds not only to pay margin to F. J. Reardon, Inc., but to pay 
his personal expenses. The total amount of funds held in such 
bank account and in the trading account carried in the name of 
the respondent corporation with F. J. Reardon, Inc. was insuffici- 
ent to pay the credits and equities due the respondents’ customers 
by $8,037.33 on November 30, 1967, and by $10,705.77 on Decem- 
ber 8, 1967. 


7. On December 19, 1967, Robert Piccirillo, an auditor in com- 
plainant’s Chicago office, accompanied by a Mr. Zsatko, an in- 
vestigator for complainant, visited respondents’ office and asked 
Arthur Gerber for permission to examine his books and records. 
Arthur Gerber refused Messrs. Piccirillo and Zsatko access to his 
books and records. 


CONCLUSIONS 


It is apparent from the record that the activities of Arthur 
Gerber, acting for and on behalf of and, in reality, through, re- 
spondent corporation, in the solicitation and acceptance of trading 
authorizations or discretionary orders from individual customers 
for the purchase and sale of potato futures and the acceptance, in 
connection with such solicitation and acceptance of orders, of 
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money to margin the resulting trades come within the definition 
of “futures commission merchant” contained in section 2 of the 
act (7 U.S.C. 2).1 The record further discloses that Arthur Gerber 
acting pursuant to the discretionary orders of customers so traded 
for the accounts of such customers in the May 1968 potato future 
on the New York Mercantile Exchange. 


However, respondents did not meet the requirements of the act 
and the regulations issued thereunder in connection with such 
trades. Respondents did not segregate and account separately for 
their customers’ funds, did not make any computation or record 
setting forth the amount of customers’ money and equities re- 
quired to be kept in segregation, and deposited all such customers’ 
funds in a general bank account in the name of respondent corpo- 
ration and drew upon such account and used their customers’ 
funds for respondents’ own purposes and benefit. Such activities 
clearly violated sections 4d and 4g of the act (7 U.S.C. 6d and 6g) 
and sections 1.20, 1.21, 1.82 and 1.35 of the regulations issued 
pursuant to the act (17 CFR 1.20, 1.21, 1.82 and 1.35). Cf., e.9., 
In re David Laiken, 24 A.D. 1460 (1965); In re Daniel A. De- 
Lattre, 24 A.D. 1031 (1965); In re Milrose Brokerage Co., Inc., 
and Milton E.. Rosenberg, 26 A.D. 225 (1967). Further, the refusal 
of respondents to permit access to complainant’s representatives 
to respondents’ records, as set forth in Finding of Fact 7, also 
violated section 4g of the act and section 1.35 of the regulations 
issued thereunder. 





The actions of Arthur Gerber as set forth in detail in the hear- 
ing examiner’s report demonstrate his inability and the inability 
of respondent corporation, as well as their unwillingness or re- 
fusal, to function as a futures commission merchant as required 
by the act. The violations found herein are clearly willful, serious 
and flagrant. It is concluded, by reason thereof, that the registra- 
tion of respondent corporation as a futures commission merchant 
under the act should be revoked and that respondents should be 
denied trading privileges on all contract markets. However, the 


period of such denial recommended by complainant and the hear- 
ing examiner appears to be excessive. It is further concluded that 


1. Section 2 of the act reads, in part, as follows: . . . The words “futures commission 
merchant” shall mean and include individuals, associations, partnerships, corporations, and 
trusts engaged in soliciting or in accepting orders for the purchase or sale of any commodity 
for future delivery on or subject to the rules of any contract market and that, in or in con- 
nection with such solicitation or acceptance of orders, accepts any money, securities, or 
property (or extends credit in lieu thereof) to margin, guarantee, or secure any trades or 
contracts that result or may result therefrom. 
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respondents should be denied all trading privileges on all contract 
markets for a period of 6 months. 


ORDER 


Effective December 1, 1968, the registration of respondent 
Gerber Investment Co., Inc. as a futures commission merchant 
under the act is revoked. 


Effective December 1, 1968, all contract markets shall refuse all 
trading privileges to respondents Arthur Gerber and Gerber In- 
vestment Co., Inc., for a period of 6 months, such refusal to apply 
to all trading done and all positions held by the respondents, di- 
rectly or indirectly. 


A copy hereof shall be served upon respondents and upon each 
contract market. 


(No, 12,122) 


In re ARTHUR GERBER and GERBER INVESTMENT Co., INC. CEA 
Docket No. 150. Decided November 27, 1968. 


Adequacy of sanctions—Complainant’s petition for reconsideration denied 


The order of November 5, 1968, revoking the registration of respondent 
corporation as a futures commission merchant, and the order to con- 


tract markets to refuse trading privileges to both respondents for a 
period of 6 months are considered adequate sanctions for the violations 
found and complainant’s petition for reconsideration is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this proceeding under the Commodity Exchange Act (7 
U.S.C. 1 et seq.), an order was issued November 5, 1968, revoking 
the registration of respondent Gerber Investment Co., Inc. as a 
futures commission merchant under the act and ordering the 
denial of trading privileges to respondents for a period of six 
months. Subsequently, complainant filed a petition for reconsidera- 
tion of the order of November 5, 1968, requesting that respond- 
ents’ trading privileges be denied for a longer period of time, that 
is, for the period earlier recommended by complainant and the 
hearing examiner in this proceeding. Such request is based upon 
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the failure of respondents to conform their business operations as 
a futures commission merchant with the requirements of the act 


and their excuses and delaying tactics in an effort to escape com- 
pliance therewith. 


The order of November 5, 1968 revoked the registration of re- 


spondent corporation as a futures commission merchant under the 
act for the violations found therein. Thus respondent corporation 


will not be allowed to trade on the contract markets in a represent- 
ative capacity as a futures commission merchant, the capacity in 


which the act was violated. The revocation of registration, and 
the order to contract markets to refuse respondents trading privi- 


leges for six months, which covers trading for their own accounts, 
are considered adequate sanctions for the violations found. Accord- 


ingly, complainant’s petition for reconsideration is hereby denied 
without prior service thereof upon respondents. 
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Decision by Thomas J. Flavin, Judicial Officer 


Stay order vacated—Court appeal dismissed October 22, 1968, by 


Circuit Court of Appeals for the Fifth Circuit 








ARNOLD FAIRBANK 1371 
Cite as 27 A.D. 1371 


ORDER VACATING STAY ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order was 
issued May 9, 1968, in part suspending respondent as a registrant 
under the act for a period of 10 days. On June 8, 1968, the suspen- 
sion of respondent as a registrant under the act was stayed pend- 
ing the outcome of an appeal of the order of May 9 to the United 
States Circuit Court of Appeals for the Fifth Circuit. On October 
22, 1968, the Court dismissed the petition for review filed by the 
respondent herein. Accordingly, the stay order of June 3, 1968, 
is hereby vacated and the suspension of respondent as a registrant 
under the act for a period of 10 days contained in the order of 


May 9, 1968, shall be effective on the 20th day after the date of 
this order. 


(No. 12,124) 


In re ARNOLD FAIRBANK, d/b/a ARNOLD FAIRBANK CATTLE COMP- 
ANY. P&S Docket No. 3683. Decided November 1, 1968. 


False weights—Invoices—Payment—Records—Suspension of registration 


Respondent is found on the basis of reliable evidence to have willfully 
violated the act by knowingly engaging in the unfair and deceptive 
practice of selling livestock in commerce “at false and incorrect 
weights which respondent obtained by adding an arbitrary number of 
pounds to the purchase weights,” by issuing sales invoices to the pur- 
chasers of the livestock showing such false and incorrect weights, by 
receiving payments from purchasers based upon such false and incorrect 
weights, by making copies of the false and incorrect invoices a part of 
his accounts and records and by failing to keep adequate records. Re- 
spondent and the successor corporation are ordered to cease and desist 
from the violations of section 312(a) and to maintain adequate records 


and are suspended as registrants under the act for a period of 6 months. 


Raymond W. Fullerton for complainant. 
Donald L. Bowman, Vienna, Va., for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), instituted by a complaint filed April 29, 1966, by the 
Director, Packers and Stockyards Division (presently the Packers 
and Stockyards Administration), Consumer and Marketing Serv- 
ice, United States Department of Agriculture. Respondent is a 
dealer within the meaning of the act and registered with the 
Secretary to buy and sell livestock in commerce for his own ac- 
count. 


The complaint alleges, in part, that in numerous transactions 
during the approximate period January 4 through August 25, 
1965, respondent purchased livestock in Texas and “knowingly 
sold such livestock for his own account on a weight basis, in com- 
merce. . . at false and incorrect weights which respondent obtain- 
ed by adding an arbitrary number of pounds to the purchase 
weights,” and that respondent “knowingly issued sales invoices to 
the purchasers of the livestock showing such false and incorrect 
weights and received payments from said purchasers based upon 
said false and incorrect weights. . .,” in willful violation of the 
act and the regulations issued thereunder. A copy of the complaint 
and a copy of the rules of practice were served upon respondent 
May 6, 1966. 


After several extensions of time to file an answer to the com- 
plaint were granted and respondent had filed numerous motions 
which were denied, including a motion to strike parts of the com- 
plaint, a motion for informal settlement, a motion for a more defi- 
nite statement and a motion for a declaratory order as to the 
validity of certain regulations, respondent filed an answer Septem- 
ber 8, 1966. In his answer, respondent, in effect, denied the mate- 
rial allegations of the complaint. Subsequent to the filing of an 
answer, respondent filed additional motions which were denied 
including a motion to stay the hearing herein. 


An oral hearing was held before Jack W. Bain, Hearing Exam- 
iner, Office of Hearing Examiners, United States Department of 
Agriculture, at El Centro, California, November 29—December 
2, 1966, and June 28 and 29, 1967. At the hearing, respondent was 
represented by Donald L. Bowman, Attorney at Law, Vienna, 
Virginia, and complainant was represented by Raymond W. Full- 
erton, Office of the General Counsel, United States Department of 
Agriculture. Complainant introduced 67 exhibits or series of ex- 
hibits into evidence and 29 witnesses testified on complainant’s 
behalf. Respondent introduced 11 exhibits or series of exhibits into 
evidence and 3 witnesses testified on respondent’s behalf. After the 
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hearing, the parties filed extensive briefs. On May 17, 1968, the 
hearing examiner filed a report containing proposed findings of 
fact and conclusions and recommending that respondent be found 
to have violated the act as charged, be ordered to cease and desist 
from such violations and to keep adequate records, and be suspend- 
ed as a registrant under the act for a period of 2 years. The parties 
filed exceptions to the hearing examiner’s report, respondent also 
filed objections to the actions of the hearing examiner, and oral 
argument was held before the Judicial Officer in Washington, D. 
C., September 18, 1868. 


FINDINGS OF FACT 


1. Respondent, Arnold Fairbank, is an individual doing busi- 
ness as Arnold Fairbank Cattle Company, whose address is Plant- 
ers Hotel, P. O. Box 1223, Brawley, California. 


2. At all times material herein, it was a well-established custom 
and practice in the livestock trade in Arizona and California for 
buyers of feeder cattle from sellers who had purchased the cattle 
at other points, including in the State of Texas, to buy said cattle 
on the basis of the weights at which the seller purchased them at 
such other points. 


8. Cattle shipped from Texas and the southeastern part of the 
United States to Arizona and California normally experience a 
weight loss or “shrink” from point of shipment to destination. 
Such weight loss normally occurs even if the cattle so shipped are 
stopped en route for feed, water and rest at a rest stop. This loss 
in weight is caused by excretory and tissue shrink. 


4. On or about the dates and in the transactions set forth be- 
low, respondent purchased feeder cattle from Ed Wareham, Jr., 
or Cattleman’s Livestock Commission Company, dealers located 
in Texas, at the weights shown in column (4) of the tabulation 
below. Purchase invoices were transmitted to respondent by the 
dealers in connection with the transactions, and such invoices were 
maintained as a part of respondent’s books and records, except as 
hereinafter noted. The invoices showed, in part, the description, 
purchase weight, and purchase price of the cattle purchased by 
respondent. Respondent did not have purchase invoices in his 
books and records in connection with the first ten transactions 
listed below. However, he had paid drafts with respect thereto 
which showed the number of head, purchase weight, and purchase 
price of the cattle purchased. Respondent paid for the cattle on 
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the basis of the weights shown on the purchase invoices or the 
paid drafts. On the dates of said purchases, as shown in column 
(1) of the tabulation below, or within a few days thereafter, 
respondent knowingly sold cattle for his own account on a weight 
basis, in commerce, to various customers in California, at false 
and incorrect weights which respondent obtained by adding an 
arbitrary number of pounds to the weights at which he had pur- 
chased the cattle, as shown in column (6) below. Such cattle were 
transported by various truckers from the places at which respond- 
ent received the cattle and delivered to the customers of respond- 
ent, or their agents or principals, in California or Arizona. 


(1) (2) (3) (4) (5) (6) 
Sales 
Purchase Invoice Weight 
Date No. of Sold Weight Weight Added 
1965 Head to (pounds) (pounds) (pounds) 
January 4 86 Imperial Cattle Co. 46,815 48,135 1,320 
Imperial, California 
: 16 78 r . 40,795 42,295 1,500 
sei 18 92 Heber Cattle Feeders 42,865 44,345 1,480 
Heber, California 
+ 22 76 Imperial Cattle Co. 41,390 42,585 1,195 
Imperial, California 
” 24 #78 Rocking Arrow Cattle Co. 40,835 42,510 1,675 
Calipatria, California 
° 25 938 Heber Cattle Feeders 40,785 42,285 1,500 
Heber, California 
- 25 92 Imperial Cattle Co. 40,795 42,040 1,245 


Imperial, California 


February 1 78 Rocking Arrow Cattle Co. 44,075 45,120 1,045 
Calipatria, California 


44 4 89 Imperial Cattle Co. 41,720 42,480 760 
Imperial, California 
- 7 $8 " - 42,855 48,620 765 
- 25 93 Stafford Hannon 43,055 43,930 875 
Brawley, California 
” 28 70 Rocking Arrow Cattle Co. 42,770 44,990 2,220 
Calipatria, California 
March 4 938 Danny Danenberg 40,190 41,490 1,300 
El Centro, California 
wl 23 92 Jack Hannon 41,150 42,720 1,570 


Brawley, California 






oo 


(1) 


Date 
1965 


March 


April 
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(2) (3) 
No. of Sold 
Head to 


26 111 Berylwood Investment Co. 


Somis, California 


2 265 Imperial Cattle Co. 
Imperial, California 


8 105 Berylwood Investment Co. 


Somis, California 


10 69 Rocking Arrow Cattle Co. 


Calipatria, California 


11 75 Imperial Cattle Co. 
Imperial, California 


13 109 Berylwood Investment Co. 


Somis, California 


15 69 Rocking Arrow Cattle Co. 
Calipatria, California 


15 99 Imperial Cattle Co. 
Imperial, California 


23 102 Berylwood Investment Co. 


Somis, California 


23 72 Rocking Arrow Cattle Co. 
Calipatria, California 


30 100 L & L Cattle Co. & 


Berylwood Investment Co. 


Somis, California 


1 79 Berylwood Investment Co. 


Somis, California 


8 73 Rocking Arrow Cattle Co. 


Calipatria, California 


8 72 Imperial Cattle Co. 
Imperial, California 


10 96 Berylwood Investment Co. 


Somis, California 


10 72 Rocking Arrow Cattle Co. 


Calipatria, California 


15 100 Berylwood Investment Co. 


Somis, California 


17 173 Rocking Arrow Cattle Co. 


Calipatria, California 


1375 
(4) (5) (6) 
Sales 
Purchase Invoice Weight 
Weight Weight Added 
(pounds) (pounds) (pounds) 

43,795 45,195 1,400 

163,390 169,985 6,595 
42,590 43,890 1,300 
42,451 43,840 1,389 
42,279 43,680 1,401 
41,910 43,310 1,400 
42,335 43,720 1,385 
40,655 41,900 1,245 
41,527 42,925 1,398 
42,050 43,290 1,240 
41,518 43,020 1,502 
41,579 43,080 1,501 
42,120 42,850 730 
40,703 40,780 77 
41,128 42,560 1,432 
42,897 44,390 1,493 
40,984 42,310 1,326 
41,622 42,760 1,138 
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(2) 


No. of 

Head 
18 103 
24 74 
24 101 
81 10 
5 77 
6 75 
6 80 
8 103 
9 68 
12 75 
12 69 
15 69 
3 73 
13 72 
16 73 
17 4 


18 100 


19 78 
26 71 


26 102 





Somis, California 


(3) 


Sold 
to 


Berylwood Investment Co. 
Somis, California 


Imperial Cattle Co. 
Imperial, California 


Danny Danenberg 
El Centro, California 


Imperial Cattle Co. 
Imperial, California 
Rocking Arrow Cattle Co. 
Calipatria, California 


Walter Skoog 
Imperial, California 


Danny Danenberg 
El Centro, California 


Rocking Arrow Cattle Co. 
Calipatria, California 


” ” 


Imperial Cattle Co. 
Imperial, California 


Rocking Arrow Cattle Co. 


Calipatria, California 


Imperial Cattle Co. 


Imperial, California 
Berylwood Investment Co. 
Somis, California 


Rocking Arrow Cattle Co. 
Calipatria, California 
Rocking Arrow Cattle Co. 
Calipatria, California 


Berylwood Investment Co. 
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(4) 


42,222 


41,112 
41,148 


40,290 








(5) 


Sales 





43,770 


43,160 
43,310 


41,790 





(6) 










Purchase Invoice Weight 
Weight Weight Added 
(pounds) (pounds) (pounds) 
42,685 48,490 855 
42,189 44,390 2,201 
41,686 43,120 1,434 
40,539 42,680 2,141 
43,104 43,840 736 
41,887 42,920 1,033 
42,765 44,265 1,500 
42,997 44,480 1,483 
40,987 41,880 393 
42,690 43,220 530 
41,197 41,440 243 
42,575 42,980 405 
41,660 43,040 1,380 
41,390 41,780 390 
41,179 41,460 281 
41,836 43,470 1,634 
40,1380 41,530 1,400 





1,548 


2,048 
2,162 


1,500 
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(1) (2) (3) (4) (5) (6) 
Sales 
Purchase Invoice Weight 
Date No. of Sold Weight Weight Added 
1965 Head to (pounds) (pounds) (pounds) 
August 6 13 Imperial Cattle Co. 41,023 41,870 847 
Imperial, California 
” 13 74 Rocking Arrow Cattle Co. 41,957 42,480 523 
Calipatria, California 
” 17 = 69 "= = 40,441 40,600 159 
” 14 70 ” ” 41,906 43,820 1,914 
- 20 69 ~ os 40,427 41,300 873 
aes 23 71 2 - 41,784 43,300 1,516 


5. In connection with the transactions referred to in Finding of 
Fact 4, respondent knowingly issued sales invoices to the pur- 


chasers of the cattle showing the false and incorrect weights set 
forth in column (5) of the tabulation in said Finding of Fact. In 
some instances the sales invoices were issued and transmitted to 
the purchasers by United States mail. There was no explanation 


on the invoices to indicate how the weights shown on the invoices 
were obtained, and the purchasers of the cattle had no knowledge 
that respondent had obtained such weights by adding an arbitrary 
number of pounds (as shown in column (6) of the tabulation in 


said Finding of Fact 4) to the weights at which he had purchased 


the cattle. Copies of such sales invoices were made a part of the 
accounts and records of respondent, and copies issued to Caltah 
Cattle Company, which at all times material herein was a dealer 
within the meaning of the act, were made a part of the accounts 


and records of this company. 


6. In connection with the transactions set forth in Finding of 
Fact 4, respondent knowingly received payments from the pur- 
chasers of the cattle based upon the false and incorrect weights 


shown on the invoices, referred to in Finding of Fact 5 herein. 


The sales prices included all costs and expenses of respondent to 
point of delivery and a margin of profit. Any adjustments in price 
or weight prior or subsequent to payment for the cattle, for any 
reason, were made on the basis of the false weights and the prices 


shown on the sales invoices. All losses of cattle due to sickness, 


injury or death in transit were the responsibility of the trucking 
company hauling the cattle, and were deducted by respondent 
from the freight charges of the haulers. 
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7. When the livestock involved in the transactions set forth in 
Finding of Fact 4 arrived at their destination in California after 
shipment, they weighed substantially less than the weights at 


which respondent billed his customers, and less than respondent’s 
purchase weights. 


8. Respondent would have had to sell the livestock involved in 
the transactions referred to in Finding of Fact 4 at a significantly 
higher price per hundredweight in order to obtain the total pur- 
chase price resulting from the addition of an arbitrary number 


of pounds to his purchase weights. 


9. Respondent, in connection with his dealer operations under 
the act, failed to keep buyers’ invoices of the first ten livestock 


transactions set forth in Finding of Fact 4 and accurate records 
of the weights of livestock bought, sold, or otherwise disposed of 


each business day during the approximate period January 4, 
through August 25, 1965. 


CONCLUSIONS 


The complaint filed herein alleges, in part, that respondent 
“during the period from on or about January 4, 1965, through on 
or about August 25, 1965, purchased livestock for his own account 


in Texas” at listed or stated weights “and, on the dates of said 
purchases or within a few days thereafter, knowingly sold such 


livestock for his own account on a weight basis, in commerce, to 
various persons, at false and incorrect weights which respondent 


obtained by adding an arbitrary number of pounds to the purchase 
weights.” Specific instances of such practice are then set forth in 


the complaint. This allegation of the complaint represents the 
most serious charge made therein. 


“This major allegation of the complaint has evoked much heat 
and controversy in this proceeding and a great deal of evidence 
has been adduced in connection therewith. When the ‘smoke’ 
clears, however, it is patent and. . . ‘inescapable’ that the charge 
has been established.” In re L. L. Schaffner, et al., 21 A.D. 8, 15 
(1962). In fact, no other conclusion is possible on the basis of this 
record. 


It is clear from the record that the weight at which respondent 
sold the livestock involved herein and which was listed on his in- 


voices to the purchasers thereof resulted from the addition of an 
arbitrary number of pounds to the weight at which respondent 





ARNOLD FAIRBANK 1379 
Cite as 27 A.D. 1371 


purchased such livestock. (See Finding of Fact 4). That there was 
a difference between the weight at which respondent purchased 
and resold livestock in the transactions involved and that such a 


difference represented a substantial increase over the weights at 
which respondent had purchased such livestock is demonstrated 


by extensive tabulations prepared by complainant’s employees 
based on respondent’s records. 


The increase in weight so found over respondent’s purchase 
weights is not capable of any other explanation. The added weight 
could not have resulted from a gain in weight in transit since 
stocker and feeder livestock shipped long distances will experience 
a substantial “shrink” or weight loss rather than a weight gain. 
See In-Transit Shrinkages of Cattle, Mimeograph Circular No. 78, 
pp. 5-6 and 27; Shrink During Shipment of Feeder Cattle, A. S. 
Leaflet R88. The “off-truck” and “catch” weights of the livestock 
taken by the purchasers thereof or the truckers corroborate this 
conclusion. Such weights were uniformly lower than respondent’s 
purchase or sale weights. While respondent adduced some testi- 
mony to the effect that feeder livestock will gain some weight at 
a feed and rest stop, such testimony is of no assistance to re- 
spondent. Of course, livestock will gain weight at a rest stop over 
the weight of the livestock upon arrival at such stop. But, the 
record amply demonstrates that livestock will not arrive at a 
distant destination showing a gain over original shipping weight.’ 
Such a result is incredible and, upon analysis, is not really con- 


tended by respondent. 


Nor can the added weight involved herein be attributed to the 
sorting of the animals, that is, changing the composition of a ship- 
ment, at a feed and rest stop. While respondent introduced very 
general and nonspecific testimony that this was or could be done, 
he has far from established that the animals in a particular ship- 
ment involved which was received in California and Arizona were 
different in part from those shipped from Texas in such load. In 
fact, the rest stop operators testified, in effect, that the livestock 
which were hauled for respondent from Texas to California and 
Arizona were not sorted, shaped or reweighed at the rest stops 
between such points. Also, some of the truck drivers who hauled 
many of the loads of livestock involved corroborated such testi- 


1. While some truck drivers appear to state that such was the case, they were comparing, 
in reality, the weight at destination with some approximate weight supplied to them at 


point of origin in connection with load limits on the truck. The drivers testified that the 
weight at destination did not exceed the weight at shipping point in those instances when 
the drivers themselves had the livestock weighed on public truck scales at shipping point. 
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mony. Further, even assuming that some sorting of livestock 
occurred at the rest stops, there does not appear to be weighing 
facilities at such stops or any means to determine the weight of 
the load as reconstituted. It is extremely significant, it seems to 
us, that respondent, who was the individual who would know how 
the weights listed on his invoices to his purchasers were arrived 
at failed to testify in this connection at the hearing. Cf. Interstate 
Circuit v. United States, 306 U.S. 208, 225-227 (1939) ; Bilokum- 
sky v. Tor, 263 U.S. 149, 154 (1923); Montgomery Ward & Co. 
v. National Labor Relations Board, 107 F.2d 555, 560 (7th Cir. 
1939) ; In re Harry Lee Sparks and Rex Wanda Sparks, 19 A.D. 
709, 725 (1960), affirmed D.C. Cir. May 2, 1961. See also 2 Wig- 
more, Evidence § 289 (3d ed. 1940). In addition, respondent’s 
records did not indicate how the pertinent invoice weights were 
arrived at. Moreover, the hearing examiner who was in a position 
to observe the demeanor of respondent’s witnesses appears to have 
placed little or no credence in their testimony with respect to 
sorting of the livestock involved while they were en route to Cali- 
fornia and Arizona. See, e.g., Great Western Food Distributors v. 
Brannan, 201 F.2d 476, 479 (7th Cir. 1953) ; Ohio Tel. Co. v. Na- 
tional Labor Relations Board, 192 F.2d 664, 668 (6th Cir. 1951); 
In re Davenport Packing Company, Inc., 20 A.D. 188, 192 (1961). 


Of course, respondent sold the livestock involved as a dealer and 
not in a fiduciary capacity as a market agency or agent of the 
purchaser and need not have sold such livestock on the basis of 
the weights at which he had purchased such feeder livestock. But, 
the record demonstrates that, in reality, respondent purported to, 
and contracted to, sell the feeder livestock involved herein on the 
basis of respondent’s purchase weights. It is evident that during 
the period involved and for some time prior thereto it was the 
custom and practice in the livestock industry in California and 
Arizona for purchasers of feeder cattle from vendors who had 
purchased the cattle from other areas, including the State of 
Texas, to buy such feeder livestock on the basis of the weights at 
which the vendors had purchased the livestock, that is, as applied 
to the sales involved here, on the basis of the weights at which 
respondent had purchased the livestock in Texas. Many of the 
vendees of the livestock involved testified that they understood or 
assumed that the weights quoted to them during the sales negotia- 
tions and listed on the sales invoices received from respondent in 
connection with the pertinent sales were the weights at which re- 
spondent purchased the livestock at point of origin. With delivery 
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of the livestock directly to the buyers’ facilities absent further 
weighing thereof by respondent, it is clear why the buyers of live- 


stock from respondent so understood the invoice weight. The 
record does not support any other weight basis in the sales in- 


volved and, in fact, many of the buyers indicated, in effect, that 
they would not have purchased the livestock if they had known 


that the invoiced weight was not respondent’s purchase weight at 
point of origin, that is, if they had known that arbitrary amounts 
had been added to the weights at which respondent had purchased 
the livestock. Here too, it is significant that respondent did not 


testify with respect to the weight basis of the contracts he made 
with the purchasers of the stocker and feeder cattle involved. 


In view of all the foregoing, it is concluded that respondent will- 
fully violated section 312 (a) of the act (7 U.S.C. 213 (a)) by 


knowingly engaging in the unfair and deceptive practice of selling 
livestock in commerce “at false and incorrect weights which re- 
spondent obtained by adding an arbitrary number of pounds to 


the purchase weights”, as charged in the complaint. (See Finding 


of Fact 4).? Cf. e.g., In re Harry Lee Sparks and Rex Wanda 
Sparks, supra; In re Joseph L. Mitchell, d/b/a LaSalle County 
Livestock Marketing Center, 21 A.D. 124 (1962), affirmed 308 


F.2d 855 (7th Cir. 1962), cert. denied 372 U.S. 935 (1963) ; In re 
Jay Mellinger, 21 A.D. 354 (1962); In re Milton Silver, d/b/a 
Chambersburg Livestock Sales, 21 A.D. 14388 (1962). It is patent 
that, and the record requires a finding that, such practice was un- 


fair and deceptive to the purchasers of the livestock involved and 


unfair to the competitors of respondent in the sale of stocker and 
feeder livestock in interstate commerce.* 


It is further apparent that other allegations of the complaint 
ancillary to the major charge contained therein and discussed 


2. We have not included in Finding of Fact 4 a sale by respondent of 82 head of livestock 
to John Stone, buying for Sur Vall Packing Company, as it seems clear from Stone’s testi- 
mony that he was not buying such livestock on the basis of respondent’s purchase weight. 

8. A very similar or companion proceeding, in which respondent’s attorney also represented 
the respondent therein, was recently decided. See In re Boone Livestock Company, Inc., 27 
A.D. 475 and 639 (1968). Respondent’s contentions with respect to the fact that he made no 
affirmative statements or representations during negotiations with his customers or on the 
invoices issued in connection therewith that the stated or listed weight in each transaction 
was his purchase weight, that his customers took ‘“‘off truck” weights of the cattle purchased 
from respondent, that the sales in issue were allegedly sales on approval, that respondent 
made adjustments in the purchase price to the purchasers in some of the transactions in- 
volved, that respondent’s purchase weights for the livestock in Texas did not necessarily 
represent the actual weight of the livestock on the date of purchase, that there are recog- 
nized and permitted methods of adjustment from actual weight and that his violations were 
not willful were raised and dealt with in detail in the Boone case and no useful purpose 
would be served by iterating such discussion herein. It need only be stated that such con- 
tentions are without merit or materiality for the reasons stated in the Boone case. 
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above have been established. In other words, it is clear that re- 
spondent, as alleged in the complaint, in connection with the trans- 
actions in which he knowingly sold livestock at false and incorrect 
weights, “knowingly issued sales invoices to the purchasers of the 
livestock showing such false and incorrect weights and received 
payments from said purchasers based upon said false and in- 
correct weights. Copies of such sales invoices were made a part of 
the accounts and records of respondent. . .” Of course, the issu- 
ance of invoices showing false and incorrect weights and the | 
receipt of payment based on false and incorrect weights constitute | 
unfair and deceptive practices in willful violation of section 312 

(a) of the act. See, e.g., In re Joseph L. Mitchell, d/b/a La Salle 
County Livestock Marketing Center, supra; In re Harry Lee 
Sparks and Rex Wanda Sparks, supra.* While in some instances 
respondent made adjustments in price or weight to his customers, | 
such adjustments were based on and measured from the false and _ | 
incorrect weights contained in respondent’s invoices. Also, by 
making copies of the false and incorrect invoices a part of his 
accounts and records respondent willfully violated section 401 of | 
the act (7 U.S.C. 221). See, e.g., In re Paul Coyne, 19 A.D. 1261 
(1960) ; In re Clyde W. Long, 19 A.D. 1273 (1960). 


The record established that respondent’s false and incorrect | 
invoices were made a part of the accounts and records of Caltah \ 
Cattle Company, a subsidiary of Berylwood Investment Co. and a 
dealer as defined in the act. We see no violation of sections 312 (a) 
or 401 of the act by reason thereof. While such action probably 
violates section 402 of the act which makes applicable Section 10 
of the Federal Trade Commission Act (15 U.S.C. 50) (see, e.g., 
In re Joseph L. Mitchell, d/b/a La Salle County Livestock Market- 
ing Center, supra; In re Paul Coyne, supra; In re Clyde W. Long, 
supra), such violation was not charged in the complaint and we 
make no such finding. However, the record establishes that re- 
spondent willfully failed to keep buyers’ invoices for all livestock 





4. The issuance of invoices showing false and incorrect weights which were not actual 
weights, without further explanation, also violates section 201.55 of the regulations issued 
pursuant to the act (9 CFR 201.55). Respondent has strenuously challenged throughout this 
proceeding the validity of section 201.55 of the regulations in addition to sections 201.46 and 
201.49 thereof on the groun/i basically that they apply to transactions at stockyards and do 
not or canrot apply to “country transactions’. While such was the case prior to September 
2, 1958, the date of the extension of coverage of the act (see 72 Stat. 1749), the regulations 
including the challenged sections thereeof were specifically amended after extensive rule- 
making procedure to cover “country transactions” (see 24 F.R. 3182). Respondent’s conten- 
tions in this regard are totally without merit. Further, violations of these sections of the 
regulations, as distinguished from the violations of the act found herein, are of little con- 
sequence as it is the violation of the act which solely results in sanctions. 


ee eet e.g 
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purchases (cf. In re Swift & Company, 23 A.D. 429, 446-448) and 
willfully failed to keep an accurate record of the weight of live- 
stock bought, sold, or otherwise disposed of each business day, in 
violation of section 401 of the act and section 201.46 of the regula- 
tions (9 CFR 201.46). In re Boone Livestock Company, Inc., 27 
A.D. 475 (1968) .° 


Respondent, with his exceptions, filed lengthy objections to the 
actions of the hearing examiner. These objections are based in 
large part upon the failure of the examiner to find or rule in re- 
spondent’s behalf in connection with motions filed prior to the 
hearing and with respect to the admissibility of evidence at the 
hearing. Respondent’s contentions in this connection were similar- 
ly raised and dealt with in detail in In re Boone Livestock Com- 
pany, Inc., supra, and no useful purpose would be served by re- 
peating such discussion herein. It need only be stated that such 
contentions are without merit for the reasons stated in the Boone 
case. 


For the first time in this proceeding, counsel for respondent 
stated at the oral argument that apparently immediately after the 
reopened hearing herein in the latter part of June 1967, some 
unnamed rebuttal witness presented by compainant admitted to 
him that he and some of the other witnesses had lied at such re- 
opened hearing in connection with waybills or, we assume, trip 
logs required by the Interstate Commerce Commission to be kept; 
that such witnesses allegedly had not driven some of the livestock 
involved although the waybill or waybills so indicated; and that 
counsel for respondent so informed counsel for complainant upon 
the return of respondent’s counsel to the Washington, D. C. area. 
Counsel for complainant stated at the oral argument that counsel 
for respondent had told him that some of these truck-driver wit- 
nesses had stated to him that they were not present on the entire 
trip of a load or loads of livestock contrary to the information 
contained on pertinent waybills but that respondent did not want 
any further investigation of the matter. 


As indicated above, the record is devoid of any prior reference 
to alleged perjured testimony. Counsel for respondent delayed ap- 
proximately 15 months before making this a matter of record. In 
addition, even assuming that one or more of the truck-driver wit- 





5. Complainant has apparently abandoned the charge that respondent violated section 
201.49 of the regulations issued pursuant to the act (9 CFR 201.49) and we make no such 
finding. 
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nesses were not present for part of or the entire trip of a load or 
loads of respondent’s livestock, our conclusions herein would be 
unaffected. The rebuttal truck-driver witnesses, in response to 
the very general testimony of respondent’s witnesses, in part, 
testified generally as to whether they ever sorted, were requested 
to sort, or weighed respondent’s livestock at rest stops while such 
livestock were en route to California and Arizona. It is apparent, 
as indicated by California public weighing station scale tickets, 
that such drivers did drive some of the loads involved in addition 
to other loads for respondent and their testimony with respect to 
a specific waybill is not very material to, or probative of, the 
issues presented herein. Moreover, the truck driver testimony 
related to the question of whether livestock was sorted en route 
so that the load received in the West would or could be different 
from the load as it left Texas. But, at this very same oral argu- 
ment counsel for respondent, in effect, admitted that the weights 
listed on the invoices involved were “reasonable” weights or the 
“best” weights available which respondent manufactured not due 
basically to sorting. We conclude that it is not necessary to halt 
this proceeding at its final stage because of counsel’s information 
as to possible perjury. This matter can be appropriately handled 
without such a halt. 


We turn now to the difficult question of determining the sanc- 
tion to be imposed upon respondent for the violations of the act 
found herein. Of course, respondent should be ordered to cease 
and desist from his violations of section 312 (a) and to maintain 
his records in the manner required by the act. In addition, for the 
reasons stated in the Boone case, respondent should be suspended 
as a registrant under the act for a period of 6 months. These sanc- 
tions, by the agreement and stipulation of the parties, are also to 
apply to the corporation, Arnold Fairbank Cattle Co., Inc., which 
has succeeded to respondent’s business. 


The many contentions of the parties presented for the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with the de- 
cision are denied. 


ORDER 


Respondent, his agents and employees, and Arnold Fairbank 
Cattle Co., Inc., its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, with respect to 
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their operations as registrants under the act, shall cease and de- 
sist from: (1) selling livestock in commerce at false and incorrect 
weights; (2) issuing sales invoices in connection with the sale by 
respondent or Arnold Fairbank Cattle Co., Inc., of livestock in 
commerce showing weights other than the true and correct weights 
of the livestock without explanation thereon; and (3) collecting 
from purchasers of livestock sold by respondent or Arnold Fair- 
bank Cattle Ce., Inc., in commerce on the basis of false and incor- 
rect weights. 


Respondent and Arnold Fairbank Cattle Co., Inc., shall each 
keep such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in their respective businesses 
under the act, including among others: (a) invoices received in 
connection with their respective purchases of livestock in com- 
merce; and (b) an accurate record of the weight of livestock 
bought, sold, or otherwise disposed of each business day. 


Respondent and Arnold Fairbank Cattle Co., Inc., are suspended 
as registrants under the act for a period of 6 months. 


Except as to suspension, this order shall become effective on the 
6th day after its date. The suspension ordered herein shall become 
effective on the 30th day after the date of this order. 


(No. 12,125) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCKYARDS. 
P&S Docket No. 383. Decided November 4, 1968. 


Rates and charges—Proceeding vacated—Regulations § 203.11 


Where neither current economic conditions nor any other circumstances now 
existing require continuation of this proceeding it is vacated and dis- 
missed in conformity with § 203.11 of the regulations. 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondents are now 
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operating under an order issued on May 28, 1968 (27 A.D. 638), 
continuing in effect to and including May 31, 1969, an order issued 
on May 11, 1966 (25 A.D. 617), authorizing assessment of the 
current temporary schedule of rates and charges. 


By a petition filed on April 15, 1968, the respondents requested 
that the rate order in this proceeding be vacated and the proceed- 
ing dismissed in conformity with § 203.11 of the statements of 
general policy under the Packers and Stockyards Act (9 CFR 
203.11). Notice of the petition and its contents was published in 
the Federal Register on July 23, 1968 (33 F.R. 10466), and, al- 
though interested persons were afforded an opportunity to file 
written data, views, comments, or arguments with respect to the 
petition, no such documents were filed. 


The Packers and Stockyards Administration, by its attorney 
filed an answer in which it is stated that the Administration has 
made a study with respect to respondents’ petition, and it is the 
opinion of the Administration that neither current economic con- 
ditions, the present marketing structure in the trade territory, nor 
any other circumstances now existing require the continuation of 
this proceeding. Therefore, the Administration recommended that 
respondents’ petition be granted and the proceeding be dismissed: 
Provided, however, That such dismissal will not preclude the in- 
stitution of another rate proceeding in the future against respond- 
ents if the Administration deems such a proceeding warranted 


under the Act. 


Since the parties are agreed and under the circumstances, the 
petition filed by respondents on April 15, 1968, is granted and the 
basic order and any other order in effect as of the effective date of 
this order are hereby vacated and this proceeding is hereby dis- 
missed without prejudice. 

The respondents desire to have this order become effective as 
soon as possible. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 
days after their date. Since this order terminates the formal pro- 


cedure with respect to changes in respondents’ rates and charges, 
it is in the nature of a relief of restrictions. Accordingly, this order 
may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


Copies hereof shall be served upon the parties. 
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(No. 12,126) 


In re W. W. SNAVELY. P&S Docket No. 4038. Decided November 
4, 1968. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from issuing insufficient funds checks or drafts in payment 
of livestock purchased in commerce and from failing to pay when due 
the full purchase price of such livestock. 


James S. Krzyminski for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint and Notice of Hearing filed on August 26, 1968, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 


Act and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


On September 26, 1968, respondent filed an answer in which he 


admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order with findings of fact and conclusions, for the 
purpose of this proceeding only, based upon the allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) W. W. Snavely, hereinafter referred to as the respond- 
ent, is an individual whose address is R.F.D. #1, Harrisburg, 
Pennslyvania. 

(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 








Act. 










drawn. 


Date of 
Purchase 


1967 

















June 19 
June 26 
July 10 
October 27 























Date of 
Check 


June 26 


July 10 
October 26 
October 27 
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(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 


2. Respondent, in connection with his operations under the Act, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 


funds on deposit in the account upon which such checks were 


54 


60 
34 
17 





No. of Purchased Amount of 
Head 


At Check 





Blue Ridge Livestock Sales, Inc. $5,114.59 
Charles Town, West Virginia 


5,603.60 

re 4,156.05 
Staunton Union Stock Yards, Inc. 2,200.85 
Staunton, Virginia 


3. Respondent, in connection with his operations under the Act, 
on or about the dates and in the transactions set forth in Finding 
of Fact 2 above, purchased livestock in commerce and failed to 
pay, when due, the full purchase price for such livestock. 


As of August 1, 1968, there remained unpaid a total of 
$14,874.24 for the livestock purchases set forth in Finding of 
Fact 2 above. 









CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in unfair practices in commerce in viola- 
tion of section 202(a) of the Act (7 U.S.C. 192(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 


respondent has engaged in unfair practices in commerce in viola- 
tion of section 202(a) of the Act, supra, and section 201.43 (b) of 
the regulations (9 CFR 201.43 (b) ). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks or 
drafts in payment for livestock purchased in commerce without 
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maintaining sufficient funds on deposit in the bank account upon 




































a 
e which they are drawn to pay such checks or drafts when presented 
for payment; and (2) failing to pay, when due, the full purchase 
price of livestock purchased in commerce. 
4, This order shall become effective on the first day after service 
- upon respondent. Copies hereof shall be served upon the parties. 
n 
nt 
re (No. 12,127) 
In re GEORGE C. WOODWARD, d/b/a CENTURY MEAT PACKING Co. 
- P&S Docket No. 4061. Decided November 5, 1968. 
Packer—Failure to pay—Cease and desist—Consent 
59 
Respondent consented to the issuance of an order requiring him to cease 
0 and desist from failing to pay when due the full purchase price of 
5 livestock purchased in commerce. 
5 Samuel J. Harris for complainant. 
Respondent pro se. 
. “wl : 2s : 
, Decision by Thomas J. Flavin, Judicial Officer 
° PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
f yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
f seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on October 8, 1968, by the Packers and Stockyards Admin- 
istration, United States Department of Agriculture, charging that 
respondent violated certain provisions of the Act and the regula- 
, tions thereunder (9 CFR 201.1 et seq.). 
. Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
, the remaining allegations, waives oral hearing and the report of 
, the Hearing Examiner, and for the purposes of this proceeding 
f and for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allegations 
r of the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 
FINDINGS OF FACT 
r 1. (a) George C. Woodward, d/b/a Century Meat Packing Co., 






hereinafter referred to as the respondent, is an individual whose 
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mailing address is 3290 E. Vernon Avenue, Los Angeles, Cali- 
fornia 90058. 


(b) Respondent at all times material herein was engaged in 
the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a packer 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and failed to pay the full purchase 
price of such livestock. 


Date of No. of Amount 
Purchase Head Purchased From Unpaid 
1967 
June 21 127 Williams & Son Cattle Feed Yard $33,525.81 
June 25 86 John Norton Farms 24,540.19 
June 26 39 John Norton Farms 10,736.07 
June 26 4 John Norton Farms 1,044.11 
June 28 44 John Norton Farms 12,482.59 
June 29 43 John Norton Farms 12,262.40 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has engaged in an unfair practice in 
commerce in violation of Section 202(a) of the Act (7 U.S.C. 
192(a)) and Section 201.48(b) of the regulations (9 CFR 201.43 
(b) ). Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce. 


This order shall become effective on the first day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 





} 
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(No. 12,128) 


In re NORMAN SHERMAN, d/b/a L & B HoRSE SALE. P&S Docket 
No. 4033. Decided November 5, 1968. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor and suspending him as a registrant under the act until bonded 
as required. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed August 19, 1968, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent violated the bonding provisions of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.). 


On September 12, 1968, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Norman Sherman, d/b/a L & B Horse Sale, hereinafter 
referred to as the respondent, is an individual whose address is 
1131 Lucerne Avenue, Modesto, California 95350. 


(b) Respondent at all times materia! herein was: 


(1) Engaged in the business of selling livestock in com- 
merce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 
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2. The surety bond which respondent maintained to secure per- 
formance of his market agency obligations under the Act was 
terminated on January 5, 1968. Respondent was notified by certi- 
fied mail on or about December 27, 1967, of such termination date 
and was informed that he would have to comply with the bonding 
requirements under the Act and the regulations if he continued 
to engage in business as a market agency in commerce after such 
termination date. Notwithstanding such notice, respondent con- 
tinued to engage in the business of a market agency selling live- 
stock in commerce on a commission basis, without filing and main- 
taining a reasonable bond or its equivalent, as required under the 
Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has violated section 312(a) of the 
Act (7 U.S.C. 218 (a) ) and sections 201.29 and 201.30 of the regu- 
lations (9 CFR 201.29 and 201.30). Inasmuch as respondent has 
consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued, the order 
will be issued. 






















ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 

Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 


ments a supplementary order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 


thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 12,129) 


In re WALTER D. BORMANN. P&S Docket No. 3992. Decided No- 
vember 5, 1968. 
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Insolvency—Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent, issuing insufficient funds checks in payment for 
livestock purchased in commerce, failing to pay when due the full pur- 
chase price of such livestock and engaging in business without adequate 
bond, is ordered to keep necessary records and is suspended as a regis- 
trant under the act for 30 days and thereafter until properly bonded 
and until no longer insolvent. 


Samuel J. Harris for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed October 11, 1968, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter called the act, instituted by the Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, by means of a complaint, filed April 11, 1968, 
and an amended complaint filed July 5, 1968. Respondent, who is 
registered with the Secretary under the act as a dealer to buy and 
sell livestock in commerce, is charged with failing to meet the 
financial requirements of the act, failing to pay for livestock pur- 
chased in commerce, issuing insufficient funds checks in purported 
payment for livestock purchased in commerce, and failing to keep 
adequate records. A copy of the complaint and a copy of the rules 
of practice were served upon respondent April 17, 1968. A copy 
of the amended complaint was served upon respondent July 8, 
1968. 
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At the time of the service of the complaint and, again, at the 
time of the service of the amended complaint, respondent was 
notified in writing that answers thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file answers 
would constitute an admission of the facts alleged in the complaint, 
and in the amended complaint and, in effect, a waiver of oral hear- 
ing. Notwithstanding such notices, respondent has not filed an 
answer to the complaint nor to the amended complaint. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 


On September 6, 1968, counsel for complainant filed a document 
recommending that an order issue requiring respondent to cease 
and desist from the business practices challenged in this proceed- 
ing, and further, that respondent be suspended as a registrant 
under the act for a period of 30 days and thereafter until he com- 
plies with the bonding requirements of the act and the regulations, 
and demonstrates that he is no longer insolvent, and that provi- 
sion be made whereby the recommended suspension may be termi- 
nated following such 30-day period. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Walter D. Bormann, is an individual whose 
mailing address is Corsica, South Dakota. Respondent, at all times 
material herein, was registered with the Secretary as a dealer to 
buy and sell livestock in commerce, and at all such times was en- 
gaged in the business of buying and selling livestock in commerce 
for his own account. 


2. As of January 31, 1968, respondent had current liabilities 
amounting to $67,362.54, and current assets totaling $40,290.45, 
resulting in an excess of current liabilities over current assets of 
$27,072.09. As of March 21, 1968, respondent had current liabili- 
ties amounting to $84,623.44, and current assets totaling 
$13,600.00, resulting in an excess of current liabilities over current 
assets of $71,023.44. At the time of the filing of the amended com- 
plaint, respondent’s current liabilities exceeded his current assets. 


8. Respondent, during the period January 31, 1968 through 
March 21, 1968, engaged in business as a dealer in commerce, not- 
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withstanding the fact that during such period his current liabili- 
ties exceeded his current assets. 


4, Respondent, in the transactions set forth in the table below, 
purchased livestock in commerce, and, on the dates specified in 
the tabulation, issued checks in purported payment therefor but 
all such checks were returned unpaid because of insufficient funds 
in the bank account on which they were drawn: 


Date of No. of Amount of 
Check Head Payee Check 
1968 

February 6 92 Eureka Livestock $ 4,234.43 
February 8 156 Linton Livestock 6,854.69 
February 17 248 Linton Livestock 11,249.05 
February 27 203 Bales Continental Comm. Co. 8,711.50 
March 5 184 Bowdle Livestock 7,471.08 
March 11 113 Eureka Livestock 5,020.63 
March 11 99 Miller Livestock 4,857.87 
March 12 146 Linton Livestock 6,624.85 
March 13 105 Loy Tillotsen 4,272.36 


5. Respondent failed to pay, when due, the purchase price of 
the livestock described in Finding of Fact 4. 


6. During the period March 23, 1967 to July 3, 1968, respondent 
maintained a surety bond in the amount of $5,000 to secure per- 
formance of his dealer obligations under the act. 


7. On the basis of the volume of his business transacted as a 
dealer during the period April 1, 1967 through October 31, 1967, 
respondent was required, under the act and the regulations, to 
increase to $16,000 the amount of the bond coverage maintained 
by him to secure performance of his obligations thereunder. On or 
about November 17, 1967 and December 5, 1967, respondent was 
notified in writing of this required increase. Notwithstanding such 
notices, respondent continued to operate as a dealer, buying and 
selling livestock in commerce for his own account, without fur- 
nishing the necessary increased bond coverage. 


8. Respondent, during the period on or about March 23, 1967 
through March 21, 1968, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in his business under the act. During such period respond- 
ent failed to keep and maintain (1) a general ledger of accounts 
showing assets, liabilities, income, expenses and capital or net 
worth; (2) monthly reconciliations of his bank accounts; (3) a 
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daily record of livestock bought and sold; (4) copies of all pur- 
chase and sales invoices; (5) copies of all accounts of sale; (6) 
a record of accounts receivable; and (7) a record of accounts 
payable. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent is insolvent within the meaning of the Act of Congress ap- 
proved July 12, 1943 (7 U.S.C. 204). See, e.g., Bowman v. U. S. 
Department of Agriculture et al., 363 F.2d 81 (5th Cir. 1966) ; In 
re Curtis F. Johnson, 26 A.D. 1271 (1967). By operating his busi- 
ness as a dealer under the act during the time his current liabili- 
ties exceeded his current assets, as set forth in Finding of Fact 3, 
respondent willfully violated section 312(a) of the act (7 U.S.C. 
213(a)). Respondent further willfully violated such section by 
issuing insufficient funds checks in purported payment for live- 
stock purchased, as recited in Finding of Fact 4. In addition, by 
failing to pay, when due, for livestock purchased, on the basis of 
the facts specified in Finding of Fact 5, respondent willfully vio- 
lated section 312(a) of the act, and section 201.43(b) of the 
regulations (9 CFR 201.43 (b) ) ; and, by carrying on his business 
without filing and maintaining an adequate bond or its equivalent, 
as found in Finding of Fact 7, respondent violated this section of 
the act, and sections 201.29 and 201.30 of the regulations issued 
thereunder (9 CFR 201.29 and 201.30). Also, by failing to keep 
accounts, records and memoranda which fully and correctly dis- 
closed all transactions involved in his business under the act, as 
set forth in Finding of Fact 8, respondent willfully violated section 
401 of the act (7 U.S.C. 221). See, e.g., In re David J. Corgiat, 22 
A.D. 1144 (1963) ; In re Isom Martin, 8 A.D. 1247 (1949) ; In re 
S. C. Powledge, 27 A.D. 622 (1968); In re Curtis F. Johnson, 
Supra. 


Since respondent willfully violated the act by his business 
practices recited in the Findings of Fact, it is. concluded that he 
should be ordered to cease and desist from such violations, to keep 
records which fully disclose all transactions involved in his busi- 
ness operations under the act, and that he should be suspended as 
a registrant under the act. Furthermore, respondent’s financial 
condition requires his suspension as such a registrant. See, e.g., In 
re W. I. Bowman, d/b/a Capitol Stock Yards, Camden Stock 
Yards, and Tri-County Stock Yards, 23 A.D. 1074 (1964) ; In re 
Curtis F. Johnson, Supra. In view of the foregoing facts and con- 
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clusions this suspension should be for a period of 30 days, and 
thereafter until respondent fully complies with the bonding re- 
quirements of the act and the regulations issued thereunder and 
demonstrates that he is solvent, as recommended by complainant. 


PROPOSED ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness as a dealer under the act while insolvent; (2) issuing checks 
in payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 
upon which they are drawn to pay such checks; (3) failing to pay, 
when due, the full purchase price for livestock purchased in com- 
merce; and (4) engaging in business in commerce under the act 
without filing and maintaining such bond or its equivalent as is 
required by the act and the regulations issued pursuant thereto. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his business 
as a dealer subject to the act, including among other things: (a) 
a general ledger of accounts showing assets, liabilities, income, 
expenses and capital or net worth; (b) monthly reconciliations of 
his bank accounts; (c) a daily record of livestock bought and sold; 
(d) copies of all purchase and sales invoices; (e) copies of all ac- 
counts of sale; (f) a record of accounts payable; and (g) a record 
of accounts receivable. 


Respondent is supended as a registrant under the act for a 
period of 30 days and thereafter until such time as he fully com- 
plies with the bonding requirements of the act and the regula- 
tions issued thereunder and demonstrates that he no longer is in- 
solvent. At the request of respondent, when he demonstrates full 
compliance with these requirements, a supplemental order will be 
issued terminating this suspension. 


(No. 12,130) 


In re GRANVILLE M. BILLINGSLEY. P&S Docket No. 4016. Decided 
November 7, 1968. 


Bonding requirements—Suspension of registration—Consent 
Respondent consented to the issuance of an order requiring him to cease and 


desist from engaging in business under the act without the required 
bond and suspending him as a registrant until bonded. 
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James S. Krzyminski for complainant. 


William H. Kugle, Jr., of Kugle & Douglas, Athens, Texas, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 1, 1968, by the Packers and Stockyards Admin- 
istration, United States Department of Agriculture, charging that 
respondent violated the bonding provisions of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.), hereinafter referred 
to as the regulations. 



























Respondent filed an amended answer on September 24, 1968, 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents | 
to the issuance of a specified order with findings of fact and con- 
clusions, for the purpose of this proceeding only, based on the 
allegations of the complaint. Complainant has recommended that 
the order consented to by respondent be issued. | 


FINDINGS OF FACT 


1. (a) Granville M. Billingsley, hereinafter referred to as the 
respondent, is an individual whose address is P. O. Box 54, 
Frankston, Texas. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


a 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent was removed as a clearee on the bond of Live- 
stock Clearing, Inc., Athens, Texas, on November 8, 1967. By 
letters dated November 20, 1967, and January 19, 1968, and by 
certified letter dated February 14, 1968, respondent was notified 
of the bonding requirements under the Act and regulations. Not- 
withstanding such notices, respondent has continued to engage in 
the business of buying and selling livestock in commerce for his 
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own account or for the account of others without filing and main- 
taining a reasonable bond or its equivalent, as required under the 
Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth, swpra, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments a supplementary order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,131) 


In re E. L. RmteEy. P&S Docket No. 3988. Decided November 7, 
1968. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business without being bonded therefor 
and suspending him as a registrant under the act until bonded. 


James S. Krzyminski for complainant. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on March 29, 1968, by the Packers and Stockyards 


Administration, United States Department of Agriculture charg- 
ing respondent with violations of the Act and the regulations 


thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. On October 1, 1968, oral hearing was held in this 


matter in San Antonio, Texas. During the course of such oral 
hearing, respondent admitted that the allegations contained in 


the Complaint are true and correct, waived the report of the Hear- 
ing Examiner, and consented to the issuance of a specified order, 


requiring respondent to cease and desist from engaging in busi- 
ness in commerce in any capacity for which bonding is required 


under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent as required under the Act and 


the regulations, and suspending respondent’s registration under 


the Act until he complies fully with the bonding requirements 
under the Act and the regulations. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) E. L. Riley, hereinafter referred to as the respondent, 
is an individual whose address is Rte. 1, Box 142, Jourdanton, 


Texas. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 


performance of his dealer obligations under the Act was termi- 
nated as of October 2, 1967. Respondent was notified by certified 


letter on or about September 28, 1967, that he would have to com- 
ply with the bonding requirements under the Act and the regula- 


tions if he continued to engage in business as a dealer in commerce. 
Notwithstanding such notice, respondent has continued to engage 


in the business of a dealer, buying and selling livestock in com- 
merce for his own account, without filing and maintaining a rea- 
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sonable bond or its equivalent, as required under the Act and the 
regulations. 


CONCLUSION 
By reason of the facts alleged, supra, respondent has wilfully 


violated section 312(a) of the Act (7 U.S.C. 218(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Inasmuch as complainant has recommended that the order con- 


sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 


sonable bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments a supplementary order will be issued in this proceeding 


terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies shall be served upon the 


parties. 


(No. 12,132) 


In re ALBUQUERQUE LIVESTOCK, INC. P&S Docket No. 4031. De- 
cided November 7, 1968. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 
In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on October 2, 1968, suspending re- 
spondent as a registrant under the Act for a period of 14 days and 
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thereafter until such time as it demonstrated that it was no longer 
insolvent. Complainant has now recommended that a supplemental 


order be issued terminating the suspension of respondent as a 


registrant under the Act for the reason that respondent has served 
said 14 day suspension and is now solvent. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of October 2, 1968, is hereby terminated. Such 


order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 12,133) 


In re HENRY L. LIDE and DONALD W. Link, d/b/a Woop County 
LIVESTOCK AUCTION COMPANY. P&S Docket No. 4050. Decided 


November 8, 1968. 


Market agency—Deficiency in shippers’ proceeds account— 
Cease and desist—Consent 


Respondents consented to the issuance of an order requiring them to cease 


and desist from failing to maintain their account for shippers’ proceeds 
in conformity with the regulations. 


James S. Krzyminski for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under. the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 1, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondents with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


On October 28, 1968, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither ad- 
mit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
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of a specified order with findings of fact and conclusions, for the 
purpose of this proceeding only, based upon the allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Henry L. Lide and Donald W. Lide, hereinafter referred 


to as the respondents, are partners, d/b/a Wood County Livestock 
Auction Company, with their principal place of business located 


at Mineola, Texas. 


(b) Respondents are, and at all times material herein were, 
engaged in the business of conducting and operating the Wood 
County Livestock Auction Company stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard. 


(c) Respondents are, and at all times material herein were, 
engaged in the business of selling livestock in commerce on a com- 


mission basis. 


(d) Respondents are, and at all times material herein were, 
registered with the Secretary of Agriculture as a dealer and as a 


market agency to buy and sell livestock in commerce. 
2. Respondents, during the period from October 31, 1967, to 


February 1, 1968, failed to maintain and use properly their cus- 
todial account for shippers’ proceeds, thereby endangering the 
faithful and prompt accounting for and payment of the portions 
thereof due the owners or consignors of livestock, in that: 


(a) As of October 31, 1967, respondents had outstanding 
checks drawn on their custodial account in the amount of 
$47,456.09, and to offset such checks had cash in said bank ac- 
count in the amount of $1,472.90, deposits in transit in the amount 
of $6,367.90, and no current proceeds receivable, resulting in a 
deficiency of $39,705.29 in funds available to pay shippers’ pro- 
ceeds. 


(b) As of February 1, 1968, respondents had outstanding 
checks drawn on their custodial account in the amount of 
$28,023.88, and to offset such checks had cash in said bank ac- 
count in the amount of $17.56, a bank error in their favor in the 
amount of $1,197.02, deposits in transit in the amount of $7,605.08, 
and current proceeds receivable in the amount of $5,228.66, re- 
sulting in a deficiency of $13,975.56 in funds available to pay 
shippers’ proceeds. 
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CONCLUSIONS 


By reason of the facts set forth, swpra, respondents have vio- 
lated sections 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)) 


and sections 201.40 and 201.42(a) of the regulations (9 CFR 
201.40, 201.42(a)). 






















Inasmuch as complainant has recommended that the order con- 
sented to by respondents be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from failing to maintain 
and use their “Custodial Account for Shippers’ Proceeds” in con- 
formity with the provisions of section 201.42 of the regulations. 


This order shall become effective on the sixth day after service | 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 12,134) 4 


In re Gus GRABOW. P&S Docket No. 4041. Decided November 8, 
1968. 


Market agency—Insolvency—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from failing to remit consignment proceeds, using shippers’ 
proceeds for unauthorized purposes, issuing insufficient funds consign- 
ment proceeds checks, failing to maintain properly his account for ship- 
pers’ proceeds and suspending him as a registrant under the act for a 
period of 90 days and thereafter until no longer insolvent. 


William R. Pedder for complainant. 
Respondent pro se. 


ee 
eee 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on September 5, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
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ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 


regulations. 


Respondent filed an answer on September 24, 1968, in which he 
admits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner and consents to the issuance 
of a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on the allegations contained in the 
Complaint. Complainant has recommended that the order consent- 
ed to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Gus Grabow, hereinafter referred to as the respondent, 
is an individual with his principal place of business at Wharton, 
Texas. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Wharton County Livestock Commission Co. Market, 
Wharton, Texas, a posted stockyard under the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of June 3, 1968, respondent had current liabilities totaling 
$72,065.96 and current assets totaling $2,100, resulting in an 
excess of current liabilities over current assets of $69,965.96. 


3. Respondent, during the period from January 29 through 
April 8, 1968, used funds received from the sale of livestock con- 
signed to him for sale at the stockyard on a commission basis for 
purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby endanger- 
ing the faithful and prompt accounting therefor and payment of 
the portions thereof due the owners or consignors of livestock. 


As of June 12, 1968, respondent had 115 outstanding checks 
drawn on the “Custodial Account for Shippers’ Proceeds” of the 
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Wharton County Livestock Commission Co., in the amount of 
$36,476.84 and no cash in said bank account, no deposits in transit 
and no current proceeds receivable, resulting in a deficiency of 
$36,476.84 in funds available to pay shippers proceeds. 


4. Respondent, at the stockyard, during the period from Janu- 
ary 29 through April 8, 1968, sold livestock consigned to him for 
sale on a commission basis and in connection therewith issued the 
115 checks referred to in Finding of Fact 3 above, and: (1) failed 
to transmit or deliver to the consignors of such livestock, by the 
close of the next business day after the sale thereof, the net pro- 
ceeds from the sale of such livestock; and (2) issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent, at the time of presentment, did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts alleged in Findings of Fact 3 and 4 here- 
in, respondent has wilfully violated sections 307 and 312(a) of 
the Act (7 U.S.C. 208, 218(a)). 


By reason of the facts alleged in Finding of Fact 3 herein, re- 
spondent has wilfully violated sections 201.41 and 201.42 of the 
regulations (9 CFR 201.41, 201.42). 


By reason of the facts alleged in Finding of Fact 4 herein, re- 
spondent has wilfully violated section 201.48 (a) of the regulations 
(9 CFR 201.43 (a)). 


Inasmuch as the complainant has recommended that the order 
consented to be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to transmit 
or deliver to the consignors or other persons entitled thereto the 
net proceeds due to them for the sale of consigned livestock in 
commerce, in conformity with section 201.43(a) of the regula- 
tions; (2) using funds received as proceeds from the sale of live- 
stock on a commission basis for purposes other than the payment 
of lawful marketing charges and the remittance of net proceeds 
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to shippers; (3) issuing checks to any person in payment of the 
net proceeds resulting from the sale of consigned livestock on a 
commission basis without having and maintaining sufficient funds 
on deposit in the bank account upon which they are drawn to pay 
such checks; and (4) failing to maintain his “Custodial Account 
for Shippers’ Proceeds” in conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of ninety (90) days and thereafter until such time he 
demonstrates that he is no longer insolvent. At that time, a supple- 
mental order will be issued in this proceeding terminating this 
suspension, provided the ninety day period has expired. 















This order shall become effective on the sixth day after service 
thereof upon the respondent and copies thereof shall be served 
upon the parties. 








(No. 12,135) 






In re CECIL F. METTER, d/b/a LANCASTER SALES YARD. P&S Dock- 
et No. 3743. Decided November 8, 1968. 







Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 







SUPPLEMENTAL ORDER 





In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued January 19, 1967, suspending re- 
spondent as a registrant under the Act for a period of 60 days and 
thereafter until such time as respondent demonstrates that he is no 
longer insolvent. Complainant has now recommended that a sup- 
plemental order be issued terminating the suspension of respond- 
ent as a registrant under the Act as respondent has demonstrated 
that he is no longer insolvent. Accordingly, the suspension of re- 
spondent as a registrant under the Act in the order of January 
19, 1967, is hereby terminated. Copies hereof shall be served upon 
the parties. 
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(No. 12,136) 


In re FARMERS COOPERATIVE MARKET, INC. P&S Docket No. 3929. 
Decided November 8, 1968. 


Supplemental order—Suspension effective December 3, 1968 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The effective date of the order of October 23, 1968, suspending 
Farmers Cooperative Market, Inc. as a registrant under the P&S 
Act is extended to Tuesday, December 3, 1968. 





(No. 12,137) 


In re LOREN V. NICKELL. P&S Docket No. 4058. Decided November 
14, 1968. 


Bonding requirements—Cease and desist—Consent 





Respondent consented to the issuance of an order requiring him to cease 


and desist from engaging in business under the act without being 
bonded therefor. 






Paul M. Donovan for complainant. 
Mark Arthur, Jr., of Thompson, Holland & Arthur, Russell, Kan., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 3, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 











Respondent filed an answer on October 23, 1968, in which he 
admits the jurisdictional allegations of the complaint, neither 
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admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on the allegations contained 
in the complaint. Complainant has recommended that the cease and 
desist order consented to by respondent be issued. Complainant 
has also recommended that respondent not be suspended as a 
registrant under the Act, because respondent has complied with 
the bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Loren V. Nickell, hereinafter referred to as the respond- 
ent, is an individual whose address is Natoma, Kansas 67651. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of a market agency buying 
livestock in commerce on a commission basis. 


(2) Registered with the Secretary of Agriculture as a 
dealer buying and selling livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the Act was termi- 
nated on or about September 23, 1966. Respondent was notified 
by certified mail on or about October 13, 1966, of such termination 
date and was informed that if he continued his livestock operations 
after September 23, 1966, without bond coverage, he would be in 
violation of the regulations promulgated under the Act. Respond- 
ent was further informed that a violation of this nature might 
result in an administrative complaint against him to bring about 
the suspension of his registration under the Act. Notwithstand- 
ing such notice, respondent has subsequently engaged in the busi- 
ness of a market agency buying livestock in commerce on a com- 
mission basis without filing and maintaining a reasonable bond 
or its equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth, swpra, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Inasmuch as complainant has recommended that the cease and 
desist order consented to by respondent be issued, the order will 
be issued. 
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ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 


reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 


the parties. 


(No. 12,138) 


In re GEORGE MCDONNELL. P&S Docket No. 4057. Decided Novem- 
ber 14, 1968. 


Market agency—Shippers proceeds—Change in business—Insolvency— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent, using shippers’ proceeds for unauthorized pur- 
poses, failing to maintain properly his account for shippers’ proceeds, 
issuing untrue or incomplete accounts of sale and failing to notify 


Administrator of change in the nature of his business within the time 
prescribed and is suspended as a registrant for a period of 15 days and 
thereafter until no longer insolvent. 


Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, on October 3, 1968, charges that respondent’s financial con- 
dition does not meet the requirements of the Act and that respond- 
ent violated various provisions of the Act and regulations. In an 


answer filed on October 23, 1968, respondent admits the jurisdic- 
tional allegations in the Complaint and submits to the jurisdiction 


of the Secretary in the matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and the report of the 
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Hearing Examiner and, for the purpose of this proceeding only, 
consents to the issuance of a specified order, with findings of fact 
and conclusions based upon the allegations contained in the Com- 
plaint as the findings of fact and conclusions of the Secretary, 
suspending respondent’s registration and requiring him to cease 
and desist from the practices complained of in the Complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) George McDonnell, hereinafter referred to as the re- 
spondent, is an individual doing business as the Texoma Cattle 
Company with his principal place of business located at Whites- 
boro, Texas. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Texoma Cattle Company stockyard, Whitesboro, Texas, 
a posted stockyard under the Act, hereinafter referred to as the 


stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis, at the stockyard; and 

(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock, in commerce. 


2. (a) Respondent’s current liabilities as of January 26, 1968 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $25,426.50 and current assets totaling only 
$4,865.85 resulting in an excess of current liabilities over current 


assets of $20,560.65. 


(b) Respondent’s current liabilities as of February 28, 1968 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $23,897.04 and current assets totaling only 
$678.97 resulting in an excess of current liabilities over current 
assets of $23,218.07. 


(c) Respondent’s current liabilities presently exceed his cur- 
rent assets. 
8. Respondent, at the stockyard, during the period from Janu- 


ary 26 through February 28, 1968, operated as a market agency 
under the Act notwithstanding that during such period his current 


liabilities exceeded his current assets. 
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4, Respondent, during the months of January and February 


1968, used funds received as proceeds from the sale, at the stock- 
yard, of livestock consigned to him for sale on a commission basis 
for purposes of his own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners and 
consignors of livestock, and failed to maintain properly the ac- 
count in the Security National Bank of Whitesboro, Whitesboro, 
Texas, in which he deposited shippers’ proceeds, hereinafter re- 
ferred to as the custodial account, in that: 


(a) As of January 26, 1968, respondent had a shortage in 
shippers’ proceeds in the amount of $5,220.44. As of said date, 
respondent had outstanding checks drawn on the custodial ac- 
count in the amount of $7,624.95 and had, to offset said outstand- 
ing checks, a bank balance of $96.87 and proceeds receivable in 
the amount of $2,307.64 or a total of only $2,404.51, resulting in 
said deficiency in said shippers’ proceeds in the amount of 
$5,220.44. 


(b) As of February 28, 1968, respondent had a shortage in 


shippers’ proceeds in the amount of $3,526.99. As of said date, 


respondent had outstanding checks drawn on the custodial ac- 
count in the amount of $175.04 and a deficit in said account in the 


amount of $5,805.44 and had, to offset said outstanding checks and 
deficit, only proceeds on hand in the amount of $2,453.49, result- 


ing in said deficiency in shippers’ proceeds in the amount of 
$3,526.99. 


(c) Respondent, on or about the dates listed below and at 
divers other times during the month of January 1968, in connec- 
tion with the check swapping or exchanging practice described in 
Finding of Fact 5 below, issued checks to the Collin County Com- 
mission Company, McKinney, Texas, a registered market agency, 
or Lester Taylor, manager of said Collin County Commission 
Company, as the case may be, drawn on the custodial account, 
none of which checks was issued for the payment of the proceeds 
from the sale by respondent of consigned livestock or the payment 
of legal charges against consignments of livestock to respondent, 
as follows: 
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Number of Date of Payee of 
Check Check Check Amount 






















y 
- 8198 January 1 Collin County Commission Company $4,053.79 
3 8193 February 4 Collin County Commission Company 7,654.18 
F [January 4] 

8194 January 4 Collin County Commission Company 6,891.40 
, 8189 January 8 Lester Taylor 7,608.84 
8191 January 8 Collin County Commission Company 6,892.05 





(d) Respondent, on or about the dates listed below and at 
divers other times during the period from December 1, 1967 


through January 24, 1968, deposited in the custodial account 
checks which respondent received from the Collin County Com- 


mission Company, McKinney, Texas, a registered market agency, 
pursuant to the check swapping or exchanging practice described 


in Finding of Fact 5 below, none of which checks was in payment 
for livestock purchased from or stockyard services rendered by 
respondent, at the stockyard, as follows: 











Amount of Check 





Number of Check Date of Deposit of Check 








18959 December 4, 1967 $7,182.13 
19563 January 5, 1968 7,654.18 
19564 January 8, 1968 6,891.40 
19572 January 9, 1968 7,608.84 






5. Respondent, during the period from November 1, 1967 
through January 24, 1968, pursuant to a financing arrangement, 
agreement or understanding between respondent and Lester 
Taylor, manager of the Collin County Commission Company, Mc- 
Kinney, Texas, a registered market agency, engaged in the practice 
of swapping or exchanging checks with said Taylor or the Collin 
County Commission Company, as the case may be. During said 
period, respondent issued to said Collin County Commission Com- 
pany and Lester Taylor checks drawn on the custodial account, 
which checks are listed in sub-paragraph (c) of Finding of Fact 
4 above, and on his personal account in the same said Security 
National Bank, Whitesboro, Texas, which were swapped or ex- 
changed with said Lester Taylor for checks drawn on the custodial 
account of the Collin County Commission Company or checks 
drawn by Taylor on his personal account. 



















6. Respondent, during the period from December 6, 1967 
through February 17, 1968, in addition to engaging in the business 
of buying and selling livestock on a commission basis, for which 
operations he was registered, regularly and consistently engaged 
in the business of buying and selling livestock, in commerce, for 
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his own account without reporting such change in the nature of 
his business to the Administrator, Packers and Stockyards Ad- 


ministration, within 10 days after making such change. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 hereof, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204) and, by reason of the facts alleged in Find- 
ings of Fact 3 through 6 hereof, respondent has wilfully violated 
sections 304, 307, and 312(a) of the Act (7 U.S.C. 205, 208, 
213 (a) ), and sections 201.13, 201.40, 201.41, 201.42, and 201.43 (a) 
of the regulations (9 CFR 201.13, 201.40, 201.41, 201.42, 201.43 
(a)). 


Inasmuch as respondent has consented that an order be issued 
suspending his registration as a registrant under the Act for a 
period of 15 days and thereafter until he demonstrates that he is 
no longer insolvent and requiring him to cease and desist from the 
practices complained of in the Complaint and complainant has 
recommended that such an order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) operating as a market agency or dealer under the Act while 
his current liabilities exceed his current assets: 


(2) using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes of 
his own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; 


(3) failing to maintain his custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


(4) issuing accounts of sale which fail to show the full, true and 
correct names of the buyers of consigned livestock; and 


(5) failing to notify the Administrator, Packers and Stockyards 
Administration, of a change in the nature of his business within 
10 days after making such change. 


Respondent shall deposit the proceeds from the sale of livestock 
on a commission basis in a separate account designated as ‘“Cus- 
todial Account for Shippers’ Proceeds” or by some similar designa- 
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tion and shall maintain such account in conformity with the pro- 
visions of section 201.42 of the regulations (9 CFR 201.42). 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency or dealer subject to the Act, including 
copies of accounts of sale which show the full, true and correct 


names of the purchasers and sellers of livestock. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will be 
issued in this proceeding terminating the suspension after the 15 
day period. 


This order shall become effective on the sixth day after service 


upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 12,139) 


In re ARNOLD FAIRBANK, d/b/a ARNOLD FAIRBANK CATTLE CoM- 
PANY. P&S Docket No. 3683. Decided November 22, 1968. 


Supplemental order—Suspension effective January 1, 1969 
Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order was 
issued November 1, 1968, in part, suspending respondent and a 
successor corporation as registrants under the act for a period of 
six months. On November 22, 1968, counsel for respondent re- 
quested, in effect, that the suspension contained in the order of 
November 1, 1968 not be effective until January 1, 1969 in order 
to enable respondent and the successor corporation to perfect an 
appeal of the order of November 1, 1968 to a United States Circuit 
Court of Appeals. Accordingly, the suspension of respondent and 
the successor corporation contained in the order of November 1, 
1968 shall become effective January 1, 1969. 
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(No. 12,140) 


In re HARVEY R. FAMBROUGH. P&S Docket No. 4055. Decided 
November 22, 1968. 


Failure to pay—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased and issuing insufficient funds checks in purported payment 
thereof, and suspending him as a registrant under the act for a period 
of 15 days. 


Ronald M. Gaswirth for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 3, 1968, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that respondent has wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations, in various respects. 


On October 22, 1968, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 





FINDINGS OF FACT 


1. (a) Harvey R. Fambrough, hereinafter referred to as the 
respondent, is an individual whose address is Route 1, Brecken- 
ridge, Texas. 





(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Dateof Dateof No.of Amountof Amount of Purchased 
Purchase Check Head Check Purchase From 


6-22-68 6-22-68 16 $1,428.00 $1,428.00 Mineral Wells 
Stock Yards 
Mineral Wells, 
Texas 

6-27-68 6-27-68 2,106.14 2,106.14 Ranger Livestock 
Auction Company 
Ranger, Texas 

7- 2-68 7- 2-68 493.15 493.15 Eastland Auction 
Company 
Eastland, Texas 

*7- 9-68 7- 9-68 1,550.06 1,974.37 Eastland Auction 
Company 
Eastland, Texas 

*Partial Payment 


8. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in Finding 
of Fact 2 above, purchased livestock in commerce and failed to 
pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) issuing checks or 
drafts in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit in the bank 
account on which they are drawn to pay such checks or drafts; and 
(2) failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,141) 


In re O. B. MCCAMPBELL. P&S Docket No. 4054. Decided November 
22, 1968. 


Failure to pay—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased and issuing insufficient funds checks in purported payment 
thereof, and suspending him as a registrant under the act for a period 
of 30 days. 


Ronald M. Gaswirth for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 2, 1968, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that respondent has wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), here- 
inafter referred to as the regulations, in various respects. 


On October 28, 1968, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
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admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) O. B. McCampbell, hereinafter referred to as the re- 
spondent, is an individual whose address is P. O. Box 130, Hico, 
Texas. 


(b) Respondent at all times material herein was: 


(1) engaged in the business of buying livestock in com- 
merce for his own account; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment there- 


for issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 


Dateof Dateof No.of Amountof Amount of Purchased 
Purchase Check Head Check Purchase From 


6-13-68 6-13-68 20 $2,709.15 $2,674.20 Ranger Livestock 
Auction Co., 
Ranger, Texas 

6-15-68 6-15-68 40 5,076.45 5,076.45 Mineral Wells 
Stockyard Co., 
Mineral Wells, 
Texas 

3,011.05 8,011.05 Mineral Wells 

Stockyard Co., 
Mineral Wells, 
Texas 


8. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in Finding 
of Fact 2 above, purchased livestock in commerce and failed to 
pay, when due, the full purchase price of such livestock. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 1420 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 2138 (a) ). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.48(b) of the regulations (9 CFR 
201.43 (b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks or 
drafts in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit in the bank 
account on which they are drawn to pay such checks or drafts; 
and (2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,142) 


In re MoRA LIVESTOCK MARKET, INC. P&S Docket No. 4046. De- 
cided November 22, 1968. 


Failure to pay—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased and issuing insufficient funds 
checks or drafts in purported payment thereof, is ordered to keep ade- 
quate records and is suspended as a registrant under the act for a 
period of 30 days and thereafter until no longer insolvent. 


William R. Pedder for complainant. 
Samuel Wertheimer, St. Paul, Minn., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on September 24, 1968, by the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that the financial condition of the respondent did not 
meet the requirements of the Act and that respondent wilfully 
violated the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


The respondent filed an amended answer on October 22, 1968, 
in which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on the allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Mora Livestock Market, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness at Mora, Minnesota. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer under the Act. 


2. Respondent’s current liabilities exceed its current assets. 
As of July 24, 1968, respondent had no current assets and current 
liabilities in excess of $11,000.00. 


3. Respondent, in connection with its operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment there- 
of, issued checks on its account at the Peoples National Bank of 
Mora, Mora, Minnesota, which checks were returned unpaid by 
the bank because of insufficient funds on deposit in the respond- 
ent’s account. 
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Date of Date of No. of Purchased Amount of 
Purchase Check Head From Check 
1967 1967 


November 28 November 28 77 Long Prairie Sales $4,027.17 
Barn, Long Prairie, 
Minnesota 
November 28 November 28 11 Long Prairie Sales 
Barn, Long Prairie, 
Minnesota 
November 30 November 30 38 Princeton Livestock 
Market, Princeton, 
Minnesota 


4. Respondent failed to pay the full amount of the purchase 
price of the livestock purchased in the transactions described in 
Finding of Fact 8 above. As of August 30, 1968, there remained 
unpaid by the respondent the total amount due for these livestock 
purchases. 


5. Respondent, during the period of November 1, 1967, through 
December 19, 1967, in connection with its business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in its business, in 
cluding an accounts payable ledger, scale tickets, accounts of 


sales, buyers invoices, and deposit slips. Moreover, respondent 
failed to reconcile its bank accounts to ascertain the condition of 
such accounts. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, re- 


spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts alleged in Finding of Fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
218 (a)). 


By reason of the facts alleged in Finding of Fact 4 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43 
(b)). 


By reason of the facts alleged in Finding of Fact 5 herein, re- 
spondent has wilfully violated section 401 of the Act (7 U.S.C. 
221) and section 201.46(a) of the regulations (9 CFR 201.46 (a) ). 
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Inasmuch as the Complainant has recommended that the order 
consented to by the respondent be issued, the order will be issued. 






ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
respondent’s operations as a dealer, shall cease and desist from: 










(1) failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 







(2) issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay such 


checks or drafts. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its business 
as a dealer subject to the Act including, inter alia; (1) scale 
tickets; (2) accounts of sales; (3) buyers invoices; (4) deposit 
slips; and (5) accounts payable ledger. Respondent shall make 
monthly reconciliations of its bank accounts. 















Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as it demonstrates 


that it is no longer insolvent. When the 30 day period has expired 
and the respondent demonstrates that it is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating 


this suspension. 











This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 







(No. 12,143) 






In re L. W. Coss. P&S Docket No. 3960. Decided November 26, 
1968. 





Insufficient funds checks—Failure to pay, when due—Dismissal of 
disciplinary complaint 






Respondent violated the act by issuing insufficient funds checks and failing 
to pay, when due, the purchase price of livestock purchased in commerce; 
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however, upon the particular facts and circumstances of this proceed- 
ing it is determiued that it is unnecessary in the public interest to put 
respondent under the stricture of a formal cease and desist order and 
the complaint is dismissed. 

Jerome S. Ducrest for complainant. 


Respondent pro se. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the act. 
It was instituted by a complaint filed on January 25, 1968, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, L. W. Cobb, of Gainesville, 
Florida, was charged with purchasing cattle in commerce and 
purportedly paying for them with checks which were returned 
by the bank because of insufficient funds in eight instances in 
1967. Respondent filed an answer February 19, 1968, stating that 
all returned checks he had given in payment for the cattle had 
been made good promptly, and requesting an oral hearing. 


A hearing was held in Gainesville, Florida, May 15, 1968, before 
Hearing Examiner Jack W. Bain, United States Department of 
Agriculture. Jerome §. Ducrest, Office of the General Counsel of 
the Department, appeared for the complainant, and the respond- 
ent appeared in person. Complainant called seven witnesses and 
presented 44 exhibits. These exhibits will be referred to herein- 


after as “CX” followed by the exhibit number. Respondent testified 
for himself, presenting no exhibits. The transcript of the hearing 
contains 128 pages, which will be referred to as “Tr.” followed 
by the page number. 


After the hearing, on July 8, 1968, complainant filed proposed 
findings and conclusions, and recommended the issuance of a cease 
and desist order. On August 19, 1968, respondent filed a letter 


stating that a cease and desist order was not necessary and would 
only embarrass him. The hearing examiner issued a report recom- 
mending the entry of a cease and desist order. 


FINDINGS OF FACT 


1, The respondent, L. W. Cobb, is and was at all times material 
herein: (1) an individual with his principal place of business at 
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Gainesville, Florida; (2) engaged in the business of buying and 
selling livestock in commerce for his own account; and (3) regis- 
tered with the Secretary of Agriculture under the act as a dealer 
to buy and sell livestock in commerce (Complaint; Answer; Tr. 


4-6, 30, 37, 47-48, 60, 106-111; CX 10). 


2. The Kissimmee Live Stock Market, Inc., Kissimmee, Florida, 
The Mid Florida Livestock Market, Inc., Orlando, Florida, the 
Mills Auction Market, Ocala, Florida, the Cattlemen’s Livestock 
Auction Market, Tampa, Florida, and the Madison Stock Yard, 
Madison, Florida, are and were at all times material herein posted 
stockyards subject to the act (Tr. 106-109; CX 10). 


8. In connection with his operations as a dealer, on the dates 
and in the transactions set forth below, respondent purchased 
livestock in commerce at the stockyards, and in payment therefor 
issued checks drawn on his “Cattle Account” in the Citizens Bank 
of Gainesville, Gainesville, Florida, which checks were returned 
unpaid to the payees because respondent did not have sufficient 


funds on deposit in such account when the checks were presented 
to the bank for payment. 
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4. By understandings or arrangements between respondent and 
the operators of the stockyards, payment for livestock purchased 
by respondent from the stockyards was due within a week from 
the date of purchase (Tr. 12, 20, 24, 32, 44, 53-54, 70, 114). 


5. Respondent failed to pay, when due, the full amount of the 
purchase price of the cattle in each of the transactions listed in 
Finding of Fact 3 above (Tr. 4-33, 38-45, 47-57, 69-77, 83-100, 
114-119; CX 1-9C). 


6. Shortly after each of the checks was returned unpaid, re- 
spondent paid in full for the purchase involved, either by giving 


a cashier’s check for the amount or by having the seller redeposit 
the returned check (Tr. 22, 31, 45, 55, 78-80, 113). 


CONCLUSIONS 


It is undisputed that the checks listed in Finding of Fact 5 were 
returned to the payees unpaid because of insufficient funds in re- 
spondent’s account. Whether or not the checks were later made 
good, the issuance of the checks alone constitutes an unfair prac- 
tice in violation of section 312 (a) of the act (7 U.S.C. 213 (a)). 


The issuance of insufficient fund checks in payment for live- 
stock purchased in commerce constitutes an unfair and deceptive 
practice in violation of section 312 (a) of the act (7 U.S.C. 213 
(a)). In re Ronald Emberton, 23 A.D. 1109 (1964); In re Mid- 
west Livestock Commission Company, 23 A.D. 116 (1964); In re 
M. J. Rodger, 23 A.D. 680 (1964); In re Victor Koenig d/b/a 
Koenig Sales Barn, 24 A.D. 1213 (1965) ; and In re W. H. Stephen- 
son d/b/a Stevano Cattle Co., 26 A.D. 1269 (1967). 


It is undisputed too that the arrangement with the sellers of 
the livestock was that payment was to be made within a week from 
the purchase (Finding of Fact 4) and that by the time respondent 
made good the returned checks this period was exceeded. 


Failure to pay, when due, is an unfair and deceptive practice in 
violation of section 312 (a) of the act (7 U.S.C. 213 (a)) anda 
violation of section 201.43 (b) of the regulations (9 CFR 201.43 
(b)). In re Neil Harlan d/b/a Feed Pig Assn., 25 A.D. 592 
(1966) ; In re Royce Lehman Moore, 26 A.D. 230 (1967); In re 
Augustin Brothers Co., 27 A.D. 350 (1968); and In re Quinn 
Chlarson and John Kupka d/b/a K. C. Livestock Co., 27 A.D. 236 
(1968). 
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Nevertheless, upon the particular facts and circumstances of 
this proceeding we believe it unnecessary in the public interest to 
put respondent under the stricture of a formal cease and desist 
order. Respondent explained in testimony and documents filed in 
the case that during the period involved he expanded his business 
considerably so that he could not devote personal attention to all 
details, that checks received from his sales arrived late, that some 
of them after deposit were returned for insufficient funds and 
that he has now reduced his business to the point where he can 
give it personal attention. He is aware now of the necessity of 
actually having the funds in his account to pay for checks written, 
he has not been in trouble before with the Packers and Stockyards 
Administration, he is a responsible member of his community and 
he insists that his business and personal reputations have suffered 
because of the adverse publicity in the local newspaper which re- 
ported the issuance of the complaint but which did not recite that 
the $85,000 worth of checks returned were made good within a 
short time. 


Of course, if there is any proceeding in the future against re- 
spondent for the violations of the act similar to those involved 
here, this proceeding will then be considered in evaluating the 
sanctions to be then imposed. 

ORDER 


The complaint herein is dismissed. 


(No. 12,144) 


In re FRED C. BIETELSPACHER. P&S Docket No. 4025. Decided 
November 27, 1968. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) an order was issued on October 21, 1968, suspending re- 
spondent as a registrant under the Act until he fully complied 
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with the bonding requirements of the Act and the regulations. 
Complainant has now recommended that a supplemental order 
be issued terminating the suspension of respondent as a registrant 
under the Act for the reason that respondent has fully complied 
with the bonding requirements of the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant un- 
der the Act in the order of October 21, 1968, is hereby terminat- 
ed. Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 12,145) 


In re FOTENOS BROTHERS, a/k/a FOTENOS Bros. MEAT Co., INC. 
and FOTENOS Bros. MEAT Co. P&S Docket No. 3958. Decided 
November 27, 1968. 


Packer—Failure to pay—Cease and desist 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of meat and meat food products purchased in 
commerce. 


Samuel J. Harris for complainant. 
Bruce W. Belding, of Dinkelspiel & Dinkelspiel, San Francisco, Cal., 
for respondent. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 25, 1968, by the 
Acting Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. It is alleged in the com- 
plaint that respondent, in connection with its operations as a 
packer under the act, during the period from on or about July 15, 
1966 through December 31, 1966, purchased meat and meat food 
products in commerce on open accounts from various suppliers, 
and failed to pay, when due, the full purchase prices of such meat 
and meat food products, in violation of section 202 (a) of the act 
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(7 U.S.C. 192 (a)). On February 19, 1968, respondent filed an 
answer in which it admits the jurisdictional allegations of the 
complaint, partially denies the remaining allegations thereof and 
contends, in effect, that the complaint fails to state a violation of 
the act by it. 


An oral hearing was held at San Francisco, California, April 
18, 1968 before Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture. Com- 
plainant was represented by Samuel J. Harris, Office of the Gen- 
eral Counsel, United States Department of Agriculture, and no 
one appeared for or on behalf of respondent. Counsel for com- 
plainant introduced at the hearing a stipulation of facts entered 
into by the parties. After the hearing the parties filed briefs. On 
October 17, 1968, the hearing examiner filed a report containing 
proposed findings of fact and conclusions and recommending that 
respondent be found to have violated the act as charged and be 
ordered to cease and desist from such violation. No exceptions to 
the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Fotenos Brothers, a/k/a Fotenos Bros. Meat 


Co., Inc., and Fotenos Bros. Meat Co., is a corporation with its 
principal place of business located at 1740 Folsom Street, San 
Francisco, California. At all times material herein respondent 
was engaged in the business of preparing meats and meat food 
products for sale and shipment in commerce and was a packer 
within the meaning and subject to the provisions of the act. 


2. During the period from on or about July 15, 1966 through 
December 31, 1966, respondent, in connection with its operations 
as a packer, purchased meat and meat food products in com- 
merce on open accounts from 14 suppliers and failed to pay, when 
due, the purchase prices of such meat and meat food products in 
the total amount of approximately $167,332. 


CONCLUSIONS 


It is clear that respondent purchased meat and meat food 
products in commerce on open accounts from various suppliers 
and failed to pay, when due, the purchase prices of such meat 
and meat food products, as set forth in Finding of Fact 2. Such 
failures constitute an unfair practice by respondent in violation 
of section 202 (a) of the act. Cf. e.g., In re Rosenthal Packing 
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Company, 19 A.D. 971 (1960) ; In re Goldring Packing Company, 
Inc., 21 A.D. 26 (1962); In re Eastern Meats, Inc., 21 A.D. 134 
(1962) ; In re R. J. & C. W. Fletcher, Inc., d/b/a Fletcher Bros. 
Packing Co., et al., 28 A.D. 1400 (1964); In re Delrich Meat 
Packers, Inc., et al., 24 A.D. 41 (1965); In re Kurtz G. Schmitz 
and M. G. Silva, partners, d/b/a Prime Meat Products, 27 A.D. 
435 (1968). Respondent’s alleged financial inability to pay and 
the institution of a bankruptcy proceeding does not alter this 
conclusion. Cf. e.g., Louis Zwick et al. v. Freeman, 373 F.2d 110 
(2d Cir. 1967), cert. denied 389 U.S. 835 (1967). See, also, sec- 
tion 203.7 (c) of the statements of general policy under the act 
(9 CFR 203.7 (c)) and compare section 201.43 (b) of the regu- 
lations issued pursuant to the act (9 CFR 201.43 (b)). 


Respondent should be ordered to cease and desist from the 
violation of the act found herein. 


ORDER 


Respondent, its officers, directors, representatives, agents, and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations as a packer, shall cease 
and desist from failing to pay, when due, the full purchase price 


of meat and meat food products purchased in commerce. 


Copies hereof shall be served upon the parties. 


In re Stoux City STOCKYARDS RULE 17. Decided November 20, 
1968. 


Final order 


Decision by Donald A. Campbell, Administrator, Packers and 
Stockyards Administration 


PRELIMINARY STATEMENT 


This is a proceeding under Section 202.3(b) of the Rules of 
Practice Governing Proceedings Under the Packers and Stock- 
yards Act (9 CFR 202.3(b)), instituted by a complaint made on 
September 26, 1968, by LaFleur Bros. Co., Inc., Sioux City, Iowa 
(hereinafter referred to as the complainant), charging that a rule 
proposed by the Sioux City Stockyards Division of United Stock- 
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yards Corp. (hereinafter referred to as the respondent) is un- 
just and discriminatory. 
The rule in question was issued by respondent as a proposed 


supplement No. 2 to its tariff No. 19 to be effective on September 
28, 1968. Supplement No. 2 adds a new item numbered 17 (here- 


inafter referred to as Rule 17) to the rules and regulations of 
respondent. Rule 17 provides as follows: 


All livestock, except cripples and incapacitated livestock, sold 


at these Yards must be weighed on Stock Yard Co. scales and 
copy of scale ticket dated the date of the sale furnished 
buyer or his agent. 


By notice dated September 26, 1968, the respondent extended the 


effective date of Rule 17 for 30 days, and on October 15, the re- 


spondent extended the effective date of Rule 17 for an additional 
80 days. 


A copy of the complaint made by LaFleur Bros. was served on 
the respondent on October 8, 1968. Respondent filed an answer 


in which it generally denied the allegations of the complaint. 
Both the complainant and respondent requested an oral hearing. 


The Administrator thereafter caused an investigation to be 


instituted to determine whether Rule 17 will violate the Packers 


and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.) 


(hereinafter referred to as the Act), or the regulations issued 
thereunder (9 CFR 201.1 et seq.) (hereinafter referred to as the 
regulations), or orders of the Secretary issued pursuant to the 


Act and regulations, All interested persons were given an op- 


portunity to present views and evidence with respect to all rele- 


vant and material facts and circumstances pertaining to the 
matter. Notice of an oral public hearing with respect to the 
matter, commencing at 10:00 a.m. on October 14 in Sioux City, 


Towa, was given to the parties on October 3, 1968, and notice of 
such hearing was also published in the Federal Register on Octo- 
ber 5, 1968 (33 FR 149838). 


The hearing was held before John J. Curry, Hearing Examiner, 


Office of Hearing Examiners, United States Department of Agri- 
culture, at Sioux City, Iowa, on October 14, 1968. At the hearing, 


complainant was represented by William Rawlings, Attorney at 
Law, 503 Toy Bank Building, Sioux City, Iowa, and respondent 


was represented by Ray A. Rodeen, Division President of the 
Sioux City Stockyards. Mr. Ronald D. Cipolla, Office of the Gen- 
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eral Counsel, United States Department of Agriculture appeared 
for the Packers and Stockyards Administration to assist in the 
development of a clear and concise record of the views of any 


interested party who might appear. 


As provided in the Notice of Hearing, in addition to the com- 
plaint concerning Rule 17, the hearing covered the complaint of 
the Sioux City Livestock Exchange with respect to the issuance 
of Rule 18 contained in supplement 3 to tariff 19 of the respond- 


ent. (A separate order will be issued regarding Rule 18.). The 


transcript of testimony consists of 443 pages. Complainants 
introduced 9 exhibits and the respondent introduced 16. It was 
stipulated by the parties at the hearing that “any of the testi- 
mony and any evidence presented at the hearing may be con- 


sidered as to either of the regulations proposed by the Sioux 


City Stock Yards Company to which complaint has been made 
and filed insofar as material to the issue or issues on either 
regulation” (Tr. 7.). After the hearing, the parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, LaFleur Bros. Co., Inc., is an Iowa corporation 
whose business address is 303 Livestock Building, Sioux City, 
Iowa. At all times material herein, complainant was registered 


with the Secretary of Agriculture under the Act and did business 


as a dealer buying and selling livestock in commerce for its own 
account. Complainant operates principally at the Sioux City 
Stock Yards, Sioux City, Iowa, hereinafter referred to as the 
stockyard, a posted stockyard under the Act (Complaint; Tr. 


81-32, 35, 44-48.), 


2. Respondent, the Sioux City Stockyards Division of United 
Stockyards Corporation, owns and operates the stockyard (Tr. 
344-349.). 


8, At all times material herein, complainant bought and sold 


calves at the stockyard. Approximately 90 percent of the calves 
were “long haul’? calves and experienced a shrinkage in weight 
during transit from point of origin to the stockyard of from 10 


to 15 percent. From 3 to 15 percent of such calves were sold by 
respondent on a “per head basis;” the remainder of such calves 
were sold by respondent on a weight basis. Most of the “lighter 
weight calves,” ranging in weight up to 400 pounds, were sold by 
respondent on a “per head basis.”” Calves are sorted before sale 


for size, quality and weight (Tr. 32-51.). 
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4. In purchasing “lighter weight calves’ from a load of cattle 
on a “per head basis” at the stockyard, it is usual for a buyer to 
ask the seller what the load of cattle weighs. In such circum- 


stances, when complainant is the seller, it will tell the buyer the 
average weight of the load of cattle from which the “lighter 


weight calves” came, but in view of the sorting, the actual weight 
of the “lighter weight calves” in the load sold to the buyer may be 


substantially less than the average weight of the cattle in the 
complete load (Tr. 34-43.). 





5. In virtually all the instances referred to in Finding 4, com- 
plainant knows the actual weight of the calves at the time of sale. 
This information is not disclosed to the buyer by complainant, 


and the buyer has no knowledge of what the calves actually 


weigh at the time of their sale on a “per head basis” (Tr. 34, 
40-43.). 


6. The actual weight of livestock purchased by a feeder, such 
as “lighter weight calves,” is important to the feeder as a basis 


for computing the profit or loss that the feeder may make on the 
livestock (Tr. 16, 17, 112-113, 117-120.). 


7. All livestock sold at the stockyard by dealers, including com- 
plainant, on a “per head basis” can be weighed on scales at the 
stockyard and scale tickets showing the actual weight of the live- 
stock will be issued for such livestock. No additional charge is 
made by the stockyard for such services (Tr. 49—P&S Docket 
No. 3999; Respondent’s Tariff No. 19.). 


8. In virtually all instances, complainant receives more money 


selling “lighter weight calves” on a “per head basis” than he 


would have received had he sold the calves on a weight basis (Tr. 
42-43, 50-51.). 


9. Rule 17 would not prohibit sales of livestock at the stock- 
yard on a “per head basis,” but would make it necessary that the 
buyers of livestock, except cripples and incapacitated livestock, 
be informed of the true weight of the livestock at the time of sale. 
The rule would apply to all dealers and market agencies operating 
at the stockyard (Tr. 45 Sy. Ex. 16.). 


10. The well-being of a stockyard depends upon the confidence 
that the livestock producers and buyers have in the honesty and 
integrity of the dealers and market agencies which operate at the 
stockyard (Tr. 89-90, 92.). 
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11. As the result of the case of In re B. C. Noonan & Sons Com- 
pany (P&S Docket No. 3999), the integrity and reputation of the 


Sioux City livestock market was adversely affected. In the Noonan 
case, it was found by the Judicial Officer of the U. S. Department 
of Agriculture that B. C. Noonan & Sons Company, a registered 
dealer under the Act which engaged in the business of buying and 
selling cattle for its own account at the stockyard, had, among 
other things, sold cattle on the basis of estimated, adjusted, or 


otherwise incorrect weights which were incorrectly represented 
to buyers of the cattle by B. C. Noonan & Sons Company as its 


“purchase weights ;” and, in connection with the sale of cattle on 
a “per head basis,’”’ had misrepresented to the buyers the average 


weight per head of the cattle sold by it in such transactions, and, 
in some instances, incorrectly represented to the buyers that it 


would cost the buyers ‘‘$1.00 per head” to have the cattle weighed 
by the stockyard (P&S Docket No. 3999; Tr. 44-46, 52-57, 111-112, 


118-119, Sy. Exs. 1, 2, 3, 4.). 


12. At all times material herein, there were 13 dealers and 24 
market agencies operating at the stockyard. Twelve of these 
dealers, including complainant, and twenty of these market 
agencies are members of the Sioux City Livestock Exchange, 
Sioux City, Iowa (Tr. 45, 187.). However, neither the Sioux City 
Livestock Exchange nor any market agency or dealer operating 
at the stockyard other than complainant is opposing Rule 17 (Tr. 
45, 187, 192.). 


13. On several occasions during the period from about March 
12, 1968, through June 1968, respondent discussed its proposal to 
promulgate Rule 17 with representatives of the Sioux City Live- 


stock Exchange and individual market agencies which operate at 
the stockyard (Sy. Ex. 16, Tr. 127-130, 160-166, 192, 397-398.). 


CONCLUSIONS 


In its complaint, the complainant charges that Rule 17, proposed 
by respondert as a supplement to its tariff, is discriminatory and 
unjust. Such charges are not supported by the record in this mat- 
ter. 


Under the Packers and Stockyards Act, every stockyard owner 
has the responsibility “. . . to manage and regulate his stockyard 
in a just, reasonable, and nondiscriminatory manner, to prescribe 
rules and regulations and to require those persons engaging in or 
attempting to engage in the purchase, sale, or solicitation of live- 
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stock at such stockyard to conduct their operations in a manner 
which will foster, preserve, or insure an efficient, competitive 
public market.” (7 U.S.C. 208) 


A stockyard owner would be remiss in his duties to the shipping 
and buying public, as well as to the market agencies, dealers and 
packers whose operations facilitate and are essential to the mark- 
eting of livestock at the stockyard, if he permitted, or allowed 
to continue, practices at the stockyard which are unfair or decep- 
tive. 


The initial and most important responsibility of the stockyard 
owner is to the livestock producers and shippers who, having 
faith in the integrity of the market, send their valuable livestock 
to it for sale. In addition, the stockyard owner has responsibility 
to the buying side of the market which creates the demand, with- 
out which there would be no market. This is not to say that the 
stockyard owner owes no responsibility to the market agencies 
and dealers operating at the market. He has an important re- 
sponsibility to them, but secondary in many respects to the re- 
sponsibilities to the shipping and buying patrons of the market. 


The legislative history with respect to the amendments to the 
Act, effective July 31, 1968 (Pub. Law 90-446), shows that the 
amendments were enacted to permit better management of stock- 
yards and to make them more competitive for the benefit of the 
operators and those using their facilities (Sen. Rep. No. 1831, 
$0th Congress, 2d session, p. 1.). 


The complainant contends that the rule is discriminatory be- 
cause it applies only to transactions at Sioux City and not at com- 
peting markets. The rule in question proposed by the stockyard 
would apply to all 13 dealers, including complainant, and all 24 
market agencies operating at the stockyard. Twelve of these 
dealers, including complainant and twenty of these market 
agencies are members of the Sioux City Livestock Exchange, 
Sioux City, Iowa. However, neither the Sioux City Livestock Ex- 
change nor any other market agency or dealer operating at the 
stockyard, other than complainant, is opposing the rule in ques- 
tion. The respondent, of course, is not in a position to issue rules 
with respect to the furnishing of stockyard services other than 
at its stockyard. The rule, therefore, treats everyone selling live- 
stock at the stockyard in an equal manner. And as shown at the 
hearing, the rule should create healthy competitive conditions 
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making the market more attractive to buyers (Tr. 93, 119, 112- 
124.). 


Under the circumstances, it is concluded that Rule 17 is not 
discriminatory. 


The complainant also objects to Rule 17 because of the shrinkage 
in weight which “long haul calves” experience in transit from 
point of origin to the stockyard where they are sold by complainant 
on a “per head basis.” In this regard complainant contends that 
under the rule there would be no way to get back the shrinkage 
in the short time lighter weight calves, most of which range up to 
400 pounds in weight, are held at the stockyard for sale by com- 
plainant. Although Rule 17 would prevent the complainant from 


transferring the shrinkage to the buyer without the buyer’s knowl- 
edge, it cannot be said to be unjust for that reason. 


Shrink, or loss of weight, is an element of cost involved in the 
purchase of livestock shipped long distances, but this should be 
reflected in the price rather than by deception as to the weight. 
The rule would not prohibit sales of livestock at the stockyard on 
a “per head basis,” but it would require that livestock be weighed 
and the buyer given a copy of the scale ticket at the time the live- 
stock is sold. In the case of feeder calves the seller, in virtually 
all instances, knows what they weigh. He will, under the rule, be 
required to disclose the truth to the buyer concerning the weight of 
the calves. Under these circumstances, it cannot be said that the 
disclosure of the truth, required by the rule, is unjust, unreason- 
able, ar discriminatory. Such disclosure should make the market 
more attractive to buyers. 


The respondent introduced exhibits 1 through 4 to show the 
effect of the unfavorable publicity resulting from the proceeding 
involving B. C. Noonan & Sons Co., a livestock dealer formerly 
operating at Sioux City which was charged with unfair and de- 
ceptive marketing practices under the Act. The practices in that 
case involved misrepresentation to buyers of feeder livestock of 
the true facts concerning the weights of livestock sold. Rule 17, 
in requiring that buyers be advised of the actual weight of the 
livestock at the time of the transaction, should have the effect of 
reducing the possibility of misrepresentation in the sale of live- 


stock by the head. 


In its brief (page 2), complainant contends that the problem 
created by the Noonan operation will not be corrected by the pro- 
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mulgation of Rule 17. Although the transactions in that case with 
respect to selling cattle on estimated, adjusted or otherwise in- 
correct weights which were incorrectly represented as _ the 
“country” purchase weights of the seller might not be corrected 
by the proposed rule, the rule will correct part of the problem in- 
volved in the Noonan operation. The testimony of Mr. LaFleur, 
one of complainant’s witnesses, indicates that the complainant 
may be following a practice similar to one of the unfair and de- 
ceptive practices found to be a violation of the Act in the Noonan 
case with respect to complainant’s sale of “lighter weight calves” 
on a per head basis, i.e., complainant will tell buyers what the 
average weight of a load of cattle is, knowing that the “lighter 
weight calves” being purchased out of the load actually weigh 
substantially less than the average weight given (Tr. 34-43.). 


In such a situation, respondent not only has the authority, but 
the responsibility, to promulgate a rule, such as Rule 17, which will 
tend to eliminate such unfair and deceptive practices in connec- 
tion with the sales of livestock at its stockyard. 


Considering all of the relevant facts and circumstances, we find 
and conclude that Rule 17 is just, reasonable, and nondiscrimina- 


tory, and reasonably necessary to foster, preserve, or insure an 
efficient competitive public market at Sioux City. There is, there- 
fore, no basis for further delay in the effective date of the rule. 


ORDER 


The complaint of LaFleur Bros. Co., Inc., concerning Rule 17 
of the Sioux City Stockyards Division of United Stockyards Corpo- 
ration, is dismissed. 


Supplement No. 2 to Sioux City Stockyards Company tariff No. 
19 will be accepted for filing on November 27, 1968. 


This order shall become effective on November 26, 1968, and 
copies hereof shall be served upon the parties. 
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Rehearing denied—Reconsideration—Prior order amended 


Upon reconsideration, the order of September 11, 1968 (27 A.D. 1153) is 
amended to allow credit to the broker-respondent for amount of the 
inspection fee paid by him. The petition for reconsideration filed by 
such respondent is otherwise dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.), an 
order was issued on September 11, 1968, awarding reparation in 
the amount of $2,197.55 to complainant against respondents, joint- 
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ly and severally. A copy of the order was served upon respondent 
Ralph Boehmer on September 14, 1968, and upon respondent John 
L. Sterry Produce on October 8, 1968. Pursuant to timely requests 
made by Boehmer, additional time, to October 1, 1968, was granted 
to this respondent for the purpose of filing a petition to rehear the 
proceeding. Since the petition was filed within the time allowed 
for that purpose, it automatically operated to set aside the order 
of September 11, pending final action on the petition. 


Of the three exhibits ' comprising a part of the petition to re- 
hear, only one appears as new evidence which was not a part of 
the original record before us at the time we issued our order of 
September 11, 1968. This exhibit, No. 3 in the petition, purports 
to be a statement taken from the records of respondent John L. 
Sterry Produce. Aside from the fact that the contents of this docu- 
ment throw no new or additional light on the issues in this case, 
such document cannot be considered at this stage of the proceed- 
ing. See Venezia Bros. v. A. G. Shore Co., 17 A.D. 164 (1958). Ac- 
cordingly, Boehmer’s petition for rehearing should be and hereby 
is dismissed. 


Boehmer in his petition has taken the opportunity to point out 
several instances in which we allegedly erred in our order of 
September 11, 1968. It appears, therefore, that Boehmer, in his 
petition, is asking for reconsideration of the order of September 
11, as well as rehearing. Accordingly, and under these circum- 
stances, we will also accept the petition as requesting reconsidera- 
tion of our order of September 11, 1968. 


Boehmer in his petition, and as one ground for reconsideration, 
contends that in our order of September 11, 1968, we failed to 
consider the commission due respondent Sterry in connection with 
this transaction, the payment due petitioner Boehmer as broker, 
or the payment of the storage charges that had been incurred on 
the fruit at Dallas, Texas. Boehmer also contends that we failed to 
give him credit for the cost ($21) of the Federal inspection, made 
of this shipment at Dallas on November 12, 1966, at complainant’s 
request. 


In the footnote on page 6 of our order of September 11, we 


expressly dealt with the question of Sterry’s commission and con- 
cluded that he was not entitled to same. Upon reconsideration, we 
1. Three exhibits were referred to but did not accompany the petition at time of filing. The 


exhibits were subsequently received on October 14, 1968, and were accepted for filing as part 
of the petition, with copies thereof being served upon complainant. 
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find no error as to this conclusion. In this same footnote we re- 
ferred to the storage charges incurred in Dallas in connection 
with this shipment, and stated that there was no evidence as to 
the amount of the storage bill, or the identity of the person who 
paid it. While we find, upon reconsideration, that the record does 
show storage charges of $184 for this shipment, we still find 
no evidence to establish the identity of the person paying the 
charges. Accordingly, and partially in view of this fact, we did 
not allow respondents, or either of them, credit in this amount in 
our order of September 11, and upon reconsideration, cannot al- 
low it now. As to Boehmer’s claim for brokerage, it appears that 
he made no claim as to this item until the filing of his petition. 
Even without considering this apparent waiver by Boehmer, we 
find that under the circumstances of this case he was not entitled 
to brokerage and that his claim would have been denied. Cf. 
Deerfield Groves Co. v. Snyder Brokerage Co., 25 A.D. 253 
(1966). However, in reconsidering our order of September 11, 
we find that petitioner is correct in his contention that we erred 
in failing to give him credit for the payment of the $21 fee for 
the Federal inspection which was made of the subject apples at 
Dallas on November 12, 1966. Accordingly, so much of Boehmer’s 
petition as pertains to this point should be granted, and the order 
of September 11 should be amended, to allow Boehmer credit 
for $21. The amount awarded complainant in our order of Sep- 
tember 11, 1968, would thus be reduced by $21, to $2,176.55. 


Boehmer in his petition contends that we erred in several other 
respects in our order of September 11, 1968. However, with the 
exception of that part of the petition having to do with credit for 
the payment of the inspection fee, we find no merit to the petition. 
Accordingly, the remainder of the matter in the petition for re- 


consideration, apart from the exception we have noted, is hereby 
dismissed. 


The order of September 11, 1968, is hereby reinstated, except 
as amended by this order. Accordingly, within 30 days from the 
date of this order, respondent Ralph Boehmer and respondent 
John L. Sterry Produce, jointly and severally, shall pay to com- 
plainant, as reparation, $2,176.55, with interest thereon at the 
rate of 6 percent per annum from January 1, 1967, until paid. 
Additionally, respondent John L. Sterry Produce shall pay to com- 
plainant, as reparation, $21, with interest thereon at the rate of 
6 percent per annum from January 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 
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(No, 12,147) 







CRANE DISTRIBUTING COMPANY v. MORRIS BROS. FRUIT COMPANY. 
PACA Docket No. 2-760. Decided November 8, 1968. 






Stay order vacated—Settlement between parties 






Decision by Thomas J. Flavin, Judicial Officer 






ORDER OF DISMISSAL 






In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on August 28, 1968, awarding reparation to 
complainant against respondent. A copy of the order was served 
upon respondent, and thereafter, a “Petition for Reconsideration 
of the Decision and Order” was filed by respondent’s counsel. A 
Stay Order was issued on September 12, 1968, staying the pro- 
ceeding pending the issuance of a further order in this case. 



























Subsequently, complainant admitted that a settlement of this 
dispute was made with respondent. It is concluded that the parties 
to this proceeding entered into and executed an accord and satis- 
faction agreement, thus releasing respondent from any further } 
claim by complainant in connection with the matters involved in 
this proceeding. It is concluded, therefore, that our prior order of | 
August 23, 1968, as well as the Stay Order of September 12, 1968, 
should be and are hereby vacated. It is further concluded, on the 
basis of the record, that respondent is not indebted to complainant | 
in any additional amount by reason of the accord and satisfaction | 
entered into by the parties. It follows that the complaint filed : 
herein should be and is hereby dismissed. | 


Copies of this order shall be served upon the parties. 


(No. 12,148) 


BODINE PRODUCE Co., INC. v. MCDONNELL & BLANKFARD and/or 
NAT SPECTOR & SON. PACA Docket No. 2-724. Decided No- 


vember 8, 1968. 





Petition for reconsideration—Dismissed 
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As the order of October 16, 1968, is supported by the evidence and the law 
applicable thereto, complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on October 16, 1968, dismissing the complaint. 


A copy of this order was served upon complainant, which filed 
a petition for reconsideration within the 10-day period provided 
in section 47.24 of the rules of practice (7 CFR 47.24), thus auto- 
matically setting aside the order of October 16 pending final action 
on the petition. 

Complainant in its petition contends that our order of October 
16 is in error in several respects. Upon reconsideration, it is con- 
cluded that the questions raised by the petition were sufficiently 
considered in the order of October 16 and that our order of that 
date is supported by the evidence and by the law applicable there- 
to. Accordingly, the petition should be and hereby is dismissed 
without prior service upon respondents and the order of October 
16, 1968, dismissing the complaint, is reinstated. 


Copies of this order shall be served upon the parties. 


(No. 12,149) 


FRANK B, CONSTANTINE v. CENTRAL PRODUCE Co., INC. PACA 
Docket No. 2-655. Decided November 19, 1968. 


Interstate commerce—Contemplation thereof—Burden of proof— 
Application of part payment 


Where complainant failed to sustain his burden of proof that all of the 10 
shipments of tomatoes were purchased for shipment in interstate com- 
merce, or in contemplation therefor, reparation awarded only on trans- 
actions over which Secretary has jurisdiction with prior payment by 


respondent applied to amount owed by respondent for the intrastate 
portion of the shipments. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 




































This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $5,009.65 in connection 


with transactions involving the shipment of tomatoes, allegedly in 
interstate commerce. 





A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying liability for 
the amount claimed, alleging that complainant agreed to a cash 
settlement of $3,000, and requesting an oral hearing at San Jose, 
California. Thereafter, respondent withdrew its request for a 
hearing and suggested use of the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 

complainant was given an opportunity to submit additional evi- 

dence in the form of a verified opening statement, but no addi- | 
tional evidence was submitted by complainant. Respondent filed 

a verified answering statement. Complainant submitted a short | 
brief. ) 


FINDINGS OF FACT 


1. Complainant is an individual, Frank Bernard Constantine, 
doing business as Frank B. Constantine, whose address is P. O. 
Box 275, Orosi, California. 


2. Respondent, Central Produce Co., Inc., is a corporation whose 
address is 110 North 27th Street, San Jose, California. At the time 
of the transactions involved herein, respondent was licensed under 
the Act. 


8. On or about June 21, 1966 to August 8, 1966, both inclusive, 
complainant sold to respondent 10 lots of tomatoes and cherry 
tomatoes, at various invoice prices, for a total amount of $5,859.65. 





4. In accordance with the contemplation of the parties, the ship- 
ments of July 2, July 4 and July 5, 1966, were delivered, upon 
complainant’s instructions, to United Air Lines at San Francisco, 
California, for shipment by air freight to New York. The other 
shipments were made by truck from Tulare County, California, 
to respondent at San Jose, California, or other points within the 
State of California. 
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5. The shipments were accepted by respondent, and respondent 
has paid complainant $850, leaving a balance of $5,009.65 in dis- 
pute. 


6. An informal complaint was received by the Department on 
February 20, 1967, which was within 9 months after accrual of 
the causes of action herein. 


CONCLUSIONS 


There appears to be no disagreement between the parties con- 
cerning most of the terms of the contracts in this case. Respond- 
ent, however, has disputed the amount claimed in the complaint 
and contends that an agreement was made with complainant for 
a cash payment of $3,000 in full settlement of the account. Com- 
plainant states that this agreement for settlement was contingent 
upon respondent’s paying the amount agreed upon within a speci- 
fied time, which it failed to do. 


Of primary importance, however, is respondent’s denial, as 
disclosed by the evidence, that the tomatoes were purchased in 
contemplation of shipment in interstate commerce. Respondent 
stated, and the Department’s investigation of respondent’s rec- 
ords show, that only three of the shipments which were resold by 
respondent did actually go out of State, plus a part of another 
shipment. 


This raises a jurisdictional question of whether the Secretary 
has authority to consider the issues presented by the pleadings. 
Complainant alleges in his formal complaint that the contracts 
were entered into “contemplating shipments in interstate com- 
merce.” Since respondent has denied that the purchases were made 
for interstate commerce shipment, this places the burden of prov- 
ing the interstate nature of the transactions, by a preponderance 
of the evidence, squarely upon complainant. Alexander Anasky v. 
Clifton Fruit and Produce, Inc., 25 A.D. 1504; Michael-Swanson- 
Brady of Moorhead, Inc. v. Big Stone Canning Company, 18 A.D. 
383. 


As to seven of the shipments involved herein, we find that com- 
plainant has failed to sustain his burden of proof on this point, 
since there is no evidence to substantiate that the parties contem- 
plated such interstate shipment. However, with respect to three 
of the shipments, represented by invoices Nos. 702, 714 and 733, 
complainant submitted in each case the “‘shipper’s copy” of a de- 
livery ticket on the billhead of the Orosi Trucking Co. which trans- 
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ported the tomatoes, which contained a notation to the effect that 
these shipments were to be delivered to United Air Lines, Air 
Freight, at San Francisco Airport. From this evidence, it appears 
that in these three instances, the parties knew and actually con- 
templated that the tomatoes would move in interstate commerce. 
We conclude, therefore, as to the shipments covered by invoices 
702, 714 and 733, that the Secretary has jurisdiction to determine 
the issues with respect thereto. See (7 U.S.C. 499a (8)). As to 
the other seven shipments, we find the Secretary to be without 
jurisdiction, and no further consideration will be given to these 
shipments. 


As far as the evidence shows, the three shipments which were 
sent to New York were accepted by respondent without complaint. 
Respondent is, therefore, liable to complainant for the purchase 
prices of these shipments in amounts of $1,165, $1,100, and $480, 
or a total amount of $2,745. This is $3,114.65 less than the total 
contract price of the several shipments. Complainant alleges that 
respondent has paid complainant $850, which amount may be 
applied to reduce respondent’s indebtedness for the intrastate 
portion of the shipments involved herein, since the evidence does 
not show that either party has specified a particular item or items 
against which the payment should be credited. It is a general rule 
of law that where neither the debtor nor creditor makes a timely 
exercise of his power to apply a payment to one of several debts, 
the law will apply the payment in a way most beneficial to the 
creditor. J. Segari & Company v. John Farace, Jr., 23 A.D. 495. 
See also Child Bros., Inc. v. Magnolia Fruit & Produce Co., 27 
A.D. 952. 


Respondent’s failure to pay complainant for the interstate ship- 
ments in the amount of $2,745 was and is in violation of Section 
2 of the Act. Complainant should be awarded reparation in the 
latter amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,745, with interest thereon 
at the rate of 6 percent per annum from August 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 12,150) 


IRVING ACRES, INC. v. JACOBSON PRODUCE, INC. and/or C. H. RosB- 
INSON COMPANY. PACA Docket No. 2-698. Decided November 
25, 1968. 


Potatoes—Broker—Shipping date—Notice of rejection—Untimely—Breach 
of contract—Not established—Agreed purchase price—Liability 


Where respondent Jacobson Produce, Inc. accepted the shipment of potatoes 
due to a failure to reject timely, and failed to establish a breach of 
contract by complainant as to time for shipment or condition of the 
potatoes, respondent Jacobson is liable to complainant for the unpaid 
balance of the agreed purchase price thereof. The alternative claim 
against the broker respondent Robinson is dismissed. 


Phillips & Olore, Presque Isle, Maine, for complainant. 
Sheldon L. Sprung, New York, New York, for respondent Jacobson 
Produce, Inc. 
Moore & Wangard, Minneapolis, Minnesota, for respondent C. H. 
Robinson Company. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against Jacobson Produce, Inc., in the amount 
of $697.62 in connection with a transaction involving a carload 
of potatoes in interstate commerce. Complainant has requested, 
in the alternative, that in the event respondent Jacobson Produce, 
Inc., is found to be not liable in this transaction, that reparation 
be awarded against respondent C. H. Robinson Company. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon each of the respondents, who filed answers thereto, 
denying liability to complainant. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided by the rules of practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement, respondent C. H. Robinson Company 
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filed an answering statement, and complainant filed a statement 
in reply. None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Irving Acres, Inc., is a corporation whose ad- 
dress is P. O. Box 532, Presque Isle, Maine. 





2. Respondent, Jacobson Produce, Inc., is a corporation whose 
address is 338-341 N.Y.C. Terminal Market, Bronx, New York. 
Respondent C. H. Robinson Company is a corporation with a 
branch office in New York whose address is 8B N.Y.C. Terminal 
Market, Bronx, New York. At the time of the transaction in- 
volved herein, both respondents were licensed under the act. 


8. On March 16, 1967, in the course of interstate commerce, 
complainant contracted to sell to Jacobson Produce, Inc., one car- 
load of 1,200 50-pound bags of Maine Katahdin potatoes, U.S. No. 
1, Chef Specials, at $1.2214 per 50-pound bag, delivered Harlem { 
River Yards, N. Y., or a total of $1,470.00. The contract further 
provided for shipment on March 27, weather permitting. The 
contract was negotiated by C. H. Robinson Company who acted 
as a broker in the matter. The broker prepared a memorandum 
of sale setting forth the agreed terms of the contract, and sent 
copies thereof to complainant and Jacobson Produce, Inc. 


4. Between March 18 and March 20, complainant loaded 1,200 
50-pound burlap bags of Katahdin potatoes into car CP 38418. 
A Federal-State inspection was made during this period and the 
potatoes were certified to be U. S. No. 1. 


5. On March 23, 1967, complainant shipped car CP 38418 from 
Fort Fairfield, Maine, to Vanceboro, Maine, and the car was held 
there until complainant diverted on March 27, 1967, to Jacobson 
Produce, Inc., at Harlem River Yards. 


6. On March 30, 1967, car CP 38418 arrived at Harlem River 
Yards, New York. On April 4, Jacobson Produce, Inc., notified 
the broker that it was rejecting the shipment of potatoes. C. H. 
Robinson notified complainant the next morning of said rejection. { 
Subsequently, Jocobson Produce, Inc., accepted the shipment. 


7. Jacobson Produce, Inc., owes complainant $1,470.00, less 
$388.25 paid to the carrier for freight charges and $384.13 pre- 
viously remitted to complainant, or a balance of $697.62. 


— 


8. The formal complaint was filed July 27, 1967, which was 
within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


Complainant alleged that on or about March 16, 1967, it con- 
tracted to sell to Jacobson Produce, Inc., a carload of potatoes for 
shipment from Fort Fairfield between March 20 and March 25; 
that, later the same day, complainant agreed at the request of 
the broker to ship on March 27; and that on March 18 Jacobson 
Produce, Inc., requested complainant to ship the load on March 24 
to Vanceboro, Maine, with diverson on March 27 to Harlem River 
Yards. Complainant further alleges that the load was shipped in 
accordance with the modified agreement and that respondent 
accepted the load on arrival in compliance with the contract but 
has paid only part of the contract price. 


Jacobson Produce, Inc., alleged that the contract originally 
specified shipment from Fort Fairfield on March 27 but that this 
was changed to April 1 in the March 18 conversation. This re- 
spondent further alleged that it rejected the carload to the broker 
on March 380, the day of arrival, because complainant materially 
breached the contract in that the potatoes were loaded and shipped 
long before April 1, the date ultimately agreed upon for shipment, 
but that it subsequently resold the potatoes at the request of the 
Department for the account of complainant and paid over the net 
proceeds realized. 


The first issue for consideration is whether Jacobson Produce, 
Inc., gave notice of rejection of the load to the broker within 24 
hours after this respondent was notified of arrival at the Harlem 
River Yards by the carrier. Section 46.2(dd) of the regulations 
(7 CFR 46.2(dd)) provides that the failure to reject a rail ship- 
ment within 24 hours after receiving notice of arrival constitutes 
an acceptance. 


H. Jacobson, President of Jacobson Produce, Inc., states that 
he gave notice of rejection to the broker on March 30, the date 
the load arrived. Opposed to this, Stanley Schoenfeld, an employee 
of the New York office of C. H. Robinson Company, states that the 
first notice of the rejection by Jacobson Produce, Inc., was re- 
ceived from Sidney H. Jacobson at approximately 5 p.m. April 
4, and that he immediately tried to relay this information to com- 
plainant but was unable to contact complainant until the next 
morning. Alan B. Irving, President of complainant, states that 
the broker did not tell him of the rejection until April 10. 


After considering the conflicting evidence, including the broker’s 
telephone bill for April 5, it is concluded that Jacobson Produce, 
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Inc., first informed the broker of rejection on April 4 which was 
more than 24 hours after notice of arrival to Jacobson Produce, 
Inc., of the load. The failure of Jacobson Produce, Inc., to reject 
within 24 hours after arrival of the load constituted an acceptance 
thereof. J. Kallish & Sons v. Jarosz Produce, 26 A.D. 1285. 


Since Jacobson Produce, Inc., accepted the shipment, it became 
liable for the purchase price thereof, less the damages, if any, 
resulting from any breach of contract on the part of complainant. 
This respondent had the burden of proving by a preponderance 
of the evidence both the breach and the damages. E. L. Kempf & 
Son v. Certified Grocers of Ill., 27 A.D. 799. 


Contrary to complainant’s contention, the preponderance of 
the evidence, including the broker’s memorandum of sale dated 
March 16, establishes that the contract originally called for ship- 
ment of the potatoes on March 27. It is unnecessary to determine | 






















whether this contract was subsequently modified to provide for 
shipment on April 1 as contended by Jacobson Produce, Inc., or an 
earlier shipment as complainant contended. Even if the contract 
was modified as Jacobson Produce, Inc., asserted, there is no evi- 
dence that shipment by complainant prior to April 1 resulted in 
any loss to Jacobson Produce, Inc. 


Sidney H. Jacobson testified that the claimed breach caused 


the potatoes to develop increased sprouting which reduced the 
sales value. This statement is not corroborated by an inspection 
certificate or other evidence. Furthermore, there is no evidence as 
to when the potatoes were unloaded or resold by this respondent, 
other than the statement of Alan B. Irving that he understood 
the potatoes remained in the car until April 20. 


It is concluded that the failure of Jacobson Produce, Inc., to pay 
to complainant $697.62, the balance of the agreed price is in viola- 
tion of section 2 of the act. Reparation should be awarded to com- 
plainant against this respondent in the amount of $697.62, with 
interest. 


Since complainant’s action against respondent C. H. Robinson 
Company was in the alternative and in view of our conclusion 
that the other respondent is liable for the balance of the purchase 
price of the carload of potatoes, the claim against the broker 
should be dismissed. Furthermore, there is no evidence that C. H. 
Robinson Company has violated the act in any respect. 
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ORDER 


Within 30 days from the date of this order, Jacobson Produce, 
Inc., shall pay to complainant, as reparation, $697.62, with in- 
terest thereon at the rate of 6 percent per annum from May 1, 
1967, until paid. 


The complaint as to C. H. Robinson Company is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,151) 


GEORGE A. MATUSAVIGE v. JOE MORELLO & Sons. PACA Docket 
No. 2-830. Decided November 26, 1968. 


Joint venture—Contract agreement—Accounting—Improper deduction— 
Withholding without cause—Damages—Failure to establish 


In a joint venture for the production and sale of tomatoes, where respondent 
is to pay for cost of fertilizer, and where the over-fertilization of land 
is a mutual mistake and, further, does not result in a lower quality 
product, respondent has not established his claims for deducting and for 
withholding amounts from the proceeds of sales in his accounting to 
complainant. Respondent’s counterclaim is dismissed, and respondent is 
liable to complainant for amounts withheld. 


Thomas DeWitt, Tunkhannock, Pennsylvania, for complainant. 
Murry J. Perelstein, New York, New York, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,182.25 in connection 
with a joint venture involving the growing of tomatoes and their 
sale in intersate commerce. 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon respondent, and respondent 
filed an answer denying liability and asserting a counterclaim 
against complainant in the amount of $440. Complainant filed a 
reply to the counterclaim denying liability. 
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Since neither the amount involved in the complaint nor counter- 
claim exceeds $1,500, the shortened procedure provided in the rules 
of practice (7 CFR 47.20) is applicable. Pursuant to such proced- 
ure, the parties were given an opportunity to submit further evi- 
dence in the form of verified statements but neither party has done 
so. The complainant filed a brief. 









FINDINGS OF FACT 







1. Complainant is an individual, George A. Matusavige, whose 
address is Box 1, Centermoreland, Pennsylvania. 






2. Respondent is an individual, Joseph Morello, doing business 
as Joe Morello & Sons, whose present address is R.D. #2, Clarks 
Summit, Pennsylvania. At the time of the transaction involved 
herein, respondent was licensed under the act. 
















3. On November 22, 1965, respondent and complainant entered 
into a contract in writing as follows: 


“This AGREEMENT, made and entered into this day of 
Nov. 22, A.D. 1965 between J. Morello, of Milwaukee, Pa., 
hereinafter referred to as Party of the First Part and George 
A. Matusavige, hereinafter referred to as Party of the Second 
Part: 


WITNESSETH: 


WHEREAS, the parties hereto have agreed to associate 
themselves for the purpose of farming sixty-five more or less 
acres with tomatoes during the 1966 crop season, it is mutual- 


ly agreed as follows: 

1. The Party of the First Part hereby covenants and agrees 
that he will pay for the purchase of plants, fertilizer, insecti- 
cide and fungicide. 

2. The Party of the Second Part hereby covenants and 
agrees that he will furnish all necessary equipment, including 
gas and oil, labor and actively supervise the work upon the 
said farm. 


3. The cost of harvesting the above mentioned crop shall 
be paid equally by both parties. 


4, The Planting of additional crops shall be done only upon 


the joint agreement of both parties, there being no responsi- 
bility of either party beyond this specified enterprise. 
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5. It is agreed between the parties hereto that all receipts 
from the sale of the produce realized in this venture shall be 
divided in the following manner to wit: one-half (14) to J. 
Morello and one-half (14) to George A. Matusavige. 


6. It is agreed between the parties that the cost of hail 
insurance shall be paid equally by both parties. 


7. Tomatoes must be run and sold by J. Morello to be wash- 
ed and waxed——Cost .50 per 10 lb. box—Cost of box .32— 
Cost for picking .50—Total cost $1.32. Tomatoes must be 
sold at highest price available regardless of where sold. 


4. Pursuant to the contract set forth above complainant and re- 
spondent jointly negotiated the rental of two tracts of land in 
Luzerne County, Pennsylvania, which were later found to consist 
of one tract of 25 acres and one of 31 acres for a total of 56 acres. 
The land was planted with tomatoes and the resulting crop of 
tomatoes was harvested. 


5. Respondent sold the tomatoes to various customers in New 
York, New York; Boston, Massachusetts; Tampa, Florida; and 
other places in interstate commerce. Respondent on November 1, 
1966, rendered an accounting to complainant in which $382.25 
was deducted from the amount due complainant for the cost of 
fertilizer spray and $800 was withheld because of alleged over 
fertilization of the 31 acre tract of land. 


6. An informal complaint was filed June 20, 1967, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant claims that respondent improperly deducted 
$382.25, for fertilizer spray, and withheld $800 without cause, in 
accounting for the sale of the tomatoes in question. Respondent 
claims that the $382.25 was “spent for additional fertilizer which 
was added because of the dry weather in order to wet the ground 
. . -” Respondent says that this money was spent with the con- 
sent of the complainant and at his direction. Complainant claims 
that the $382.25 was not spent for “additional fertilizer” but was 
the total spent for all liquid fertilizer and spray materials, includ- 
ing fungicide and insecticide. Respondent has not established his 
claim in this regard. However, even if respondent’s claim is ac- 
cepted as correct, we cannot see that his obligation under the 
contract signed by him to pay for the fertilizer, insecticide and 
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fungicide, is in any way negated by his contention. We therefore 
find that the $382.25 was incorrectly deducted from the amount 
due complainant. 


Apparently respondent withheld the $800 because of the over 
fertilization of the larger tract of land. Complainant states that 
the tract which was supposed to consist of 40 acres was later 
found to consist of 31 acres! and that the tomatoes were indeed, 
for that reason, over fertilized. However, complainant states that 
the mistake as to acreage was mutual as between himself and re- 
spondent and that both he and respondent, when the rental of 
the land was jointly negotiated, were under the impression that 
the tract consisted of 40 acres. Respondent does not answer this 


contention of complainant. We therefore hold that the $800 was 
incorrectly withheld by respondent from complainant. 


Respondent counterclaims in the amount of $440. It is respond- 
ent’s contention that this amount represents damages to him re- 
sulting from poor tomatoes and low quantity of tomatoes caused 
by over fertilization. Complainant states that the area which was 
over fertilized produced a larger quantity of tomatoes per acre 
which were of good quality. We have previously found that the 
over fertilization was the result of a mutual mistake of the parties. 


However, even were this not true respondent makes no showing 
whatsoever as to how he arrived at $440 as the amount of his 
damages. The counterclaim must therefore be dismissed. 


Respondent’s deduction, without cause, of the $382.25, and the 
$800, from the amount due complainant under their contract is a 
violation of section 2 of the act for which reparation should be 


awarded in the total amount of $1,182.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,182.25, with interest thereon 


at the rate of 6 percent per annum from November 1, 1966, until 
paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


1. Respondent in his counterclaim asserts that this tract was found to consist of 20 acres. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 12,152) 


BRONSTEIN & ROVNER, INC. v. SENTER & CORGAN, INC. PACA 
Docket No. 2-784. Order issued November 1, 1968. 


DISMISSAL—ON MOTION OF PARTIES 


(No. 12,153) 


T & L PRODUCE COMPANY v. CHICAGO PRODUCE SHIPPERS, INC. 
PACA Docket No. 2-841. Order issued November 29, 1968. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 12,154) 


JEROME KANTRO COMPANY v. S. SEIDERBAUM, INC. PACA Docket 
No. 2-862. Order issued November 13, 1968. 


(No. 12,155) 


PIPPING PACKING COMPANY, INC. v. McCRAY & HUNTER COMPANY. 
PACA Docket No. 2-959. Order issued November 19, 1968. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 12,156) 


GRAMMER ORCHARDS v. GRIFFIN PRODUCE Co. PACA Docket No. 
2-1084. Reparation of $1,592 with 6 percent interest from 
February 1, 1968, awarded complainant against respondent 
in order issued November 6, 1968. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 12,157) 





ANDREW S. CHAUVIN AND SONS VEGETABLE Co. v. BEN BABE SHAR- 
GAA. PACA Docket No, 2-1095. Reparation of $3,348.40 with 


6 percent interest from June 1, 1968, awarded complainant 
against respondent in order issued November 6, 1968. 


(No. 12,158) 



















FRANK MYERS COMPANY ¥v. ZIMEL FARMS OF TEXAS. PACA Docket 

No. 2-1096. Reparation of $4,480.80 with 6 percent interest 
from June 1, 1968, awarded complainant against respondent 
in order issued November 6, 1968. 


(No. 12,159) 





WALLACE FRUIT COMPANY v. JOHN MARTINO. PACA Docket No. 
2-1097. Reparation of $1,425 with 6 percent interest from 
February 1, 1968, awarded complainant against respondent 
in order issued November 6, 1968. 


(No. 12,160) 


DE BRUYN TEXAS PRODUCE CO, v. BLAND DISTRIBUTING Co. PACA 


Docket No. 2-1090. Reparation of $787.75 with 6 percent in- 


terest from July 1, 1968, awarded complainant against re- 
spondent in order issued November 7, 1968. 


(No. 12,161) 





DE BRUYN PRODUCE Co. v. BLAND DISTRIBUTING Co. PACA Docket 
No. 2-1091. Reparation of $1,133.75 with 6 percent interest 


from June 1, 1968, awarded complainant against respondent 
in order issued November 7, 1968. 


(No. 12,162) 





C. H. REISNER v. TRI-CiTy PRopUCE, INC. PACA Docket No. 2- 
1092. Reparation of $1,585 with 6 percent interest from July 
1, 1968, awarded complainant against respondent in order 
issued November 7, 1968. 
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(No. 12,163) 


C. H. REISNER v. TRI-CiTy PRopUCE, INc. PACA Docket No. 2- 
1098. Reparation of $1,475 with 6 percent interest from July 


1, 1968, awarded complainant against respondent in order 
issued November 7, 1968. 


(No. 12,164) 


Wm. P. HEARNE PRODUCE Co., INC. v. L. GEORGE COMPANY. PACA 
Docket No. 2-1108. Reparation of $1,795.50 with 6 percent 


interest from April 1, 1968, awarded complainant against 
respondent in order issued November 13, 1968. 


(No. 12,165) 


G. F. MCGEE & Sons, INC. v. MOORE & REESE PRODUCE Co., INC. 
PACA Docket No. 2-1109. Reparation of $7,014.50 with 6 
percent interest from June 1, 1968, awarded complainant 
against respondent in order issued November 21, 1968. 


(No. 12,166) 


GRIFFIN-HOLDER COMPANY v. BEN BABE SHARGAA. PACA Docket 
No. 2-1113. Reparation of $7,230 with 6 percent interest from 
June 1, 1968, awarded complainant against respondent in 
order issued November 21, 1968. 


(No. 12,167) 


H. P. GARIN Co. v. BEN BABE SHARGAA. PACA Docket No. 2-1117. 
Reparation of $9,334.20 with 6 percent interest from August 
1, 1967, awarded complainant against respondent in order 


issued November 21, 1968. 


(No. 12,168) 


JONES PRODUCE, INC. v. BEN BABE SHARGAA. PACA Docket No. 
2-1114. Reparation of $5,150 with 6 percent interest from 


June 1, 1968, awarded complainant against respondent in 
order issued November 21, 1968. 
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(No. 12,169) 





SANBON PACKING Co. v. BEN BABE SHARGAA. PACA Docket No. 
2-1115. Reparation of $3,185.70 with 6 percent interest from 


May 1, 1968, awarded complainant against respondent in 
order issued November 21, 1968. 


(No. 12,170) 





E. M. MALLETT, INC. v. BEN BABE SHARGAA. PACA Docket No. 

2-1116. Reparation of $12,209.22 with 6 percent interest from 
December 1, 1967, awarded complainant against respondent 
in order issued November 22, 1968. 


(No. 12,171) 


GEORGE PERRY & SONS v. JEROME BROKERAGE & DISTRIBUTING COM- 
PANY. PACA Docket No. 2-1035. Reparation of $1,206.86 
with 6 percent interest from November 1, 1967, awarded com- 
plainant against respondent in order issued November 22, 

1968. 


(No. 12,172) 


MAGIC CITY PRODUCE Co., INC. v. MOORE & REESE PRODUCE Co., 
Inc. PACA Docket No. 2-1108. Reparation of $3,239.91 with 
6 percent interest from June 1, 1968, awarded complainant 
against respondent in order issued November 22, 1968. 


(No. 12,173) 





OWENS FARMS v. MOORE & REESE PRODUCE Co., INc. PACA Docket 
No. 2-1110. Reparation of $9,964.10 with 6 percent interest 
from May 1, 1968, awarded complainant against respondent 

in order issued November 22, 1968. 


(No. 12,174) 


ADAMS PACKING ASSOCIATION, INC. v. APPALACHIAN PRODUCE, 
Inc. PACA Docket No. 2-1121. Reparation of $1,108.55 with 
6 percent interest from April 1, 1968, awarded complainant 
against respondent in order issued November 25, 1968. 
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(No. 12,175) 





D. M. ROTHMAN Co., INC. v. PADULA’S PEELED POTATOES CO. 
PACA Docket No. 2-1118. Reparation of $2,000 with 6 per- 
cent interest from July 1, 1968, awarded complainant against 
respondent in order issued November 25, 1968. 


(No. 12,176) 





E. S. HARPER COMPANY, INC. v. BESS BROKERAGE COMPANY. PACA 
Docket No. 2-1122. Reparation of $1,345.50 with 6 percent 
interest from June 1, 1968, awarded complainant against re- 

spondent in order issued November 25, 1968. 


(No. 12,177) 





THE GROWER-SHIPPER POTATO Co. v. PETE & SONS PRODUCE. 
PACA Docket No. 2-1120. Reparation of $620 with 6 percent 
interest from May 1, 1968, awarded complainant against re- 
spondent in order issued November 25, 1968. 


(No. 12,178) 





KAISER PRODUCE, INC. v. C. C. BovA & Co. PACA Docket No. 2- 
1119. Reparation of $1,330 with 6 percent interest from No- 
vember 1, 1967, awarded complainant against respondent in 
order issued November 25, 1968. 


(No. 12,179) 





MIZOKAMI BROTHERS PRODUCE v. SAM PETRO PRODUCE. PACA 
Docket No. 2-1020. Reparation of $2,674.10 with 6 percent 
interest from November 1, 1967, awarded complainant against 

respondent in order issued November 26, 1968. 


(No. 12,180) 





ENSALADAS DE FRUTAS DE MEXIco, S. A. v. JUICE CORPORATION 
OF AMERICA. PACA Docket No. 2-1123. Reparation of 
$5,812.50 with 6 percent interest from January 1, 1968, 
awarded complainant against respondent in order issued 

November 29, 1968. 
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(No. 12,181) 


J. A. Woop COMPANY v. JOHN MARTINO. PACA Docket No. .2- 
1124. Reparation of $1,475 with 6 percent interest from July 
1, 1968, awarded complainant against respondent in order 
issued November 29, 1968. 
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